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The Publiſher ro the READER, 


O preſerve this Monument of that 
worthy Gentleman Sir George Mac- 
kenzie,from mouldering into Duſt, and 

that this Book of Inſtitutions, which has © 
been theſe many Tears paſf, moſt acceptable 
to all, might not be thrown aſide into a Cor- 
ner among others, which treat of obſolete and 
uſeleſs Laws, it was thought proper to Re- 
wiſe it: And in order to make the Book run 
another Courſe of 7 to put in it 
new Furniture, by adding Notes, pointine 

at theſe Statutes, ich make an Adaiti” 
or Alteration of our Law, ſince the Aub, 


put his laft Hand to this Work, in the1ear 


1688. The Reader, will find ſome Olſerva- 
tions, that look rather like to a Commentary, 
than to ſhort Notes, into whict re Pu 
bliſher was driven, by fullouing rhe Veſitge 
of the Author, or Authors of the Notes ſub- 


Joined to a former Edition of the Book, 
"which, becauſe they deſerve a better Fate 


than Oblivion and Neglect, are therefore 
inſert, and others added to them. | 
In the mean Time, the Publiſher pro- 
pos'd to keep cloſe to the Scheme laid 
down by the Author, and the W 


neſs of his Method. For, whatever be 
himſelf might have done towards altering 
the Form of his Book, cannot be uſurped 
by another ; ſo that the Notes expreſs, for 
the moſt Part, the late Changes, and 
the preſent State of the Laws of Scot- 
land, without impairing the Author's 
Fabrick. "RN 

Albeit, it may be thought, that Sir George, 
if living at this Time, would have made 
more bold Changes in the Order and Method; 
for his ſecond Edition in the 1688, did ſet 
forth the new Laws and Acts made in the 
"vo Seſſions of Parliament, in the Tears 
178 5, and 1686, heſides ſome Correttions, as 
be alls in his Preface to that Edition, (of 
2 Hich) all others printed ſince, are but Ch- 
pes; the Difference, nevertheleſs, is, That 
the Author world have engroſs d them in- 
to the Body of the Book, which the Pu- 
bliſher had no Kight to do, otherways than 
by the Way of Noteing. 

the courteons Reader is defired to ex- 
cuſe Miſtakes and Omi ſſons which may 
be found in this Edition, and have been 
occaſioned by the Publiſhers Abſence from 
the Preſs. | 

But to make amends, there are ſome Ad- 
Alitions and Correftions in the End, 
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2 ; Of Laws in General. 


Book I. 4. THE Law of Nature comprehends 

Wwthoſle Difates, which Nature hath taught 
all living Creatures, Inſtances whereof are, 
Selfe-defence, Education of Children; and, 
generally, all thoſe common Principles, which 
are common to Man and Beaſts; and this is 
rather innate Inſtinct, than pofitive Lau. 

Law of 7 5. TEE Lau of Nations 1S peculiar r0 

Nations. Mankind only, dictated by right Reaſon, and 
is divided into the Original and primary 
Law of Nature, that flows from the ff 
and pureſt Principles ot right Reaſon ; ſuch 
as Reverence to GO D. Reſpeft to our 
Country, and Parents, And the ſecondary, 
and conſequential Law of Nature, confiſtin 
of theſe general Concluſions, in which ordi- 
narly all Nations agree, and which they 
draw by way of neceſſary Conſequence, 
from thoſe firſt Principles. And under this 
Part of the Law of Natiqns, are compre- 
hended, the Obligations ariſing from Pro- 
miſes, or Contracts; the Liberties of Com- 
merce, the Ranſoming of Priſoners, Security 
of Ambaſſadors, and the like. 

Munici- 6. Civir or Municipal Laws, are the 


pal Law. particular Laws and Cuſtoms of every Nation, 


or People, who are under one Sovereign 


. Power. 


Roman 7. THE Romans having ſtudied with 
Law, great Exactneſs the Principles of Equity 
and Juſtice, their Emperor Juſtinian did 
cauſe digeſt all their Laws into one Body, 
which is now. called by moſt polite Na- 
7% Tione 
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Of Laws in General, 5 
tions (for it's Excelleney) the Civil Lam; Tit. 12 
and as this Civil Law is much reſpected WW 
generally, ſo it has great Influence in Stot- 17 
land, except where our own expreſs Laws N 
or Cuſtoms have receded from * it. And *K.J.v1; 
by the Common Law in our Acts of Par- Par. 8. 
liament is meant the f Civil Law. AR 13Ts 

8. Tn Popes of Rome, in Imitation of up. 

the Civil Law, made a Body of Law of 48 a 
their own ; which, becauſe it was com- K. Iam. 


becauſe many Things in that Law, were 
founded upon Material Juſtice, and exa&t- 
ly calculated for all Churchmen ; therefore 
that Law is yet much reſpected among 
us, eſpecially in what relates to Conſcience 
and Eccleflaſtick Rights. 

9. Oux Municipal Law of Scotland is xiunicis 
made up partly of our written, and partly pal Law 
of our umuritten Law : Our written Lau of Scot- 
comptehends, Firſt, our Statutory Lt, land. 
which conſiſts of our Statutes or As of 
Parliament (a). Secumdo, The As of Se- 

2 rum, 


Law. 


(a) In making Abts of Parliament, The thres 
Eſtatès have the Power deliberative, or conſulta- 
tive, aud the Sovereign hath the Power — 

which 


Of tam n G eneral. 


1 On mh, which Are Statutes made by the 
We; Logs of on, hy virtue ofa particular 

"AS 6 e unpgibering them, to 

772 ch FU a as. they: ſhall think fir, 
n order ring the Proce re and Forms of 40 
Wee ei ſpins Juſtice and; theſe are 22 
X. Ja. V. Atts of Sederunt:; 'becauſe they are made 
Far. 75 by the J. > ſting iu Judgment, but are 
A. 936; ot properly Laws, the Legiſlative. Power 

wage 1 the Kiug's Prerogative. Tertio, The 
Beten .Books of Regiam "Majeſtatem, which are 
a 2. encrally looked upon as a Part of our 
29 f aw. eee the Leges Burgorum, (b) 


nent. 


$45 , od 15s and 
Yet ; | 
TK Which conſiſts in admitting or re ane e 
12 53.4 Now, in the Concourſe and Con orting of theſe 


OA a * Powers, lyeth the Cauſe effecient of a Sta- 
«wc re; ſo that neither the Eftates alone, nor the 
alone, can make a Law. And ſeeing the 

= five: Power is more Noble than tip dobhere” 

tive, and that the King is the Head of the Co 

' monyealth, or Society, the Author's Poſition, 

"hat the” Legi ative Power is the King 's Prerogativies 

, May pa's without Cenſure. 

MantA The Author in his Obſerv. on Act 54. P. 

wrt [7 ©3825; infers, That, becauſe. the Books of Reg. 

2 Yer to 22 K. QNuon. Aitach. are in chat Act called 
„ oks of Law : Therefore they are our Law. 
- >=” 0 Now. there's no mention of any other than of 
ttheſe two Treatiſes. Whehce it is argued, 
That none of the flying olg, either in Ma- 

N at that Time, 73 ſince/ ſabjoin'd to 

8 n+ Copy © Regiam Majeſtatem, 

rreckon'd* our Law. But again, upon 

11 5, P..1 489%. (which is a Commiſſion to 


Wy each. Hays, to adviſe concerning 2 


redy 


* 
* 
© 
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and the other Fes joined. by 6 nl 


the to them, are called, The 49 Books, of 9885 25 1 
ar Lad, by many exprels IL 1 dic. 
540 ment Though the Books of Regia ng „ 

75 Majeſtatem, were originally but the e is 1221 ur, _ 


14- ot one private Lawyer, writing by way OF Pater” 
ed, Inſtitution, and are now very much abro- A Ag. 
ade gated by Cuſtom. "3 . 
re 10. Our unwritten Law, com 8 15805 its 
ver | the: conſtant Tati of . Deciſſns, Pd e, 


be | the Lords of Scflion, . which is confi 52 f I 

are red as Law; the Lords Wee e Ma. 

ur much their own Deciſions (c); d. 9 

40 thongh- they may, yer they, ule not 0 tA Ye 

nd recede from them, except. upon rave Cn $664 24H 
Alen ations. u Our Arciont Cn N 


nee ' 
t. Xp 7 32 «A. 3 1 8 FP hs; + 
eſe U ; wy C | * 4 * _ * 29 0 , 3 1 & * $3 5 
ta- 9 , l *r * I . 


he | rgducing to one e Wola tha 1 that? wore 
he to be authoriſed, and Jeffroying, che reſt, 
ra- Author obſerves, That Reglani Mijeft atom 13 * 
ms | expreſly thetein- mentioned, as one of our 
m, La w- Hooks. And adds, That he knows not 
ve, N thefe Words in that Statute, 2 
atutes, and other Boots, can have, unleſs, ed 
P. thereby underſtand, the Burrow Laws, the Sta=t 
2. | thtes of the Guildry, "and. other Books ſubjojti8d? 
ed to the printed Regiam Majeſtaiem; ſo that our” — 9 8 
W. Author's calling the T7 Ringofum 1% 1 $4 
of | Tractates joined by Feen; the O "Books of , 4 2 


d, Law,; ought not to be quartetled: : . 3 

2— (c) The Deciſions here pointed at, are Gil ch as n 

2 find and declare what is Cuſtom; for theſe De- 2 5 
ciſions Which interpret or illustrate, extend or 2 
reſttict th Acts ot Parliament, ought e by - 


2 


xeckoned 2 Taft of our written Lay, * 1.5% 


Decla- 
tatory 
Laus. 


Of Laws in General. 


ok I. make up Part of our Unwritten Law, which 
have been univerſally received among 


us. The racite Conſent of King and People, 
operating as much in theſe, as their expreſs 
Concourſe does in making Laws; And 
ſuch is the Force of Cuſtom or Conſue- 
rude, that if a Statute, after long ſtanding, 


has never been in Obſeryance, or having 


been, has run into Deſuetude, Con ſuetude 
prevails over the Statute, till it be renewed, 
either by a ſucceeding Parliament, or by 
a Proclamation from the Council ; For 
though the Council cannot make Laws, yet 
they may revive them (d). | 5. 
11. SOME Laws are called Declar- 
atory, becauſe they do not introduce any neu 
Law, but declare what formerly was Law; and 
theſe may look backward (that is to ſay) 
Caſes even Prior to the Statute may be regu- 
lated by them; though generally Laws look 
forward, and regulate only future Caſes. 
rr 


(4) The Author of the Notes ſubjoin'd to ſome 
former Editions of this Book, doubts, if the 
King's Privy Council had the Power given to 
them by our Author, i. e. to revive Statutes 
running into Deſuetude. In Vindication of 
that Poſition, it is to be noticed, That the fo 
doing is a Branch of the gubernative Power of 
the Sovereign, which he did'exerce, with Ad- 
vice of his Council; and whatever they thought 
proper for the Welfare of the Subjed, was by 
them enacted in virtue of their Commiſſion, 
and was iſſued out or publiſhed in Name of the 
Sovereign. „ 8 


822220 8 


e ns 


, 
, 
: 
| 


Of Laws in General. 


7 


12. L aws ſhould Command, not per- Tit. I 
ſwade; and though the Rubrickł (or Title) LE 


and Narrative of the Statute, may direct a 


doubting Judge; yet, if the Statut 


Words be clear, they ſhould be followed 


in all Caſes. 

13. ALL Laws ſhould be ſo interpreted, 
as to evite Abſurdities, and as may beſt 
agree with the Mind of the Legi/lator, and 
A „or general Deſign of the Com- 
mon Law. 


H” 


14. CoxkREtcrToRrY Laws (ſo we call Correcto- 
theſe which abrogate or reſtrict former Laws) 1 Laws. 


are to be ſtriflly interpreted, for we ſhould 
recede as little as can be from received Laws. 


15. FAvouRaBLE Laws are to be Favoura- 
extended, and the parity of Reaſon often ble Laws. 


prevails with our Judges to extend Laws to 
Caſes that are founded on the ſame Rea- 
ſon with what 1s expreſly determined by 
the Statute (2), A 4 Tit. 2 


(e) Lawyers ſay, Favor non eſt nomen juris, and 
in Law, Non datur caſus pro amico, wherethrough, 
of the Diviſion of ſeveral Kinds of Laws, this 
Member, of Favourable Law, may ſeem . 
But the Reader is to notice, the Author had in 
View, the various Sorts of Interpretation of 
Laws: And for illuftrating this and the 
Sections preceeding, it is fit to know, That 

The Law being of it ſelf a dead Letter, muſt, 
upon Occaſion, be applied by Men authoriſed 
for that End; neither can any Law comprehend 
all Caſes : Wherefore, and becauſe of the diffe- 
rent ' Senſe and Meaning of Words, Interpreta- 
tion is neceſſary. Now, Interpretation is _ 

. b. 


- 
4 7 


* 


2 3 Of Laws in General. 
525 Bock 1. Authentick or Authoritative, and off equal 
* Force with the Law it ſelf; As when it, is apy 
pPlied and expoynged by the Legiſlator himſelf; 
ar it is Conſnetudinary, when the Signification 
and Debgn of the Law is taken from the Cu- 
ſtems of the People, or from, the Manner of 
i obſerving it, and is equally binding. with ag 
- 2 unwritten Law: Or the Interpretation is Doctri- 
5 Bal, which is made by the Judges and others 
— learned in the Law, declaring the Mind of the 
- Legiſlator, and that is done, by attending to 
the Propriety of the Words, or noticing the. 
Circumſtances in explaining the Law, and, 
-. thereto applying the Caſe in Hand by a ,diſcur- 
five or ſubtile Katiocination, This laſt Kind of 
© * Interpretation is of no'avail, except it be Ana- 
logous to the Law it ſelf.” Again, this Doctrinal 
Interpretation, is either Declaratory, \, which, is 
a fit and convenient Explication, when there is 
| . Obſcurity in a Word, in a Sentence, or in the 
hole Tenor of the Law, for ſeveral Words are 
equivocal, and have many Significations; ſo 
that the proper is to be preferred to the im- 
proper, except the common Uſe of ſpeaking 
erſwade the contrary. Or, Secondly, The In- 
lefßretation is extenſive, which appli. the Law 
9. Caſes, other than thele, expreſt, by , the 
ords of it, yet nevertheleſs implied and ſup- 
77 to be contain'd in the Intention and 
eaning of the Legiſlator. This is gathered 
from other Laws, or other Parts of the ſame 
Law. 2dly, From a contrary Senſe. 3dly, By 2 
Selene eaſoning, as when a Thi Is 
pröhi ited, every Thing, that follows that, is 
allo forbidden. 4%), From the Reaſon which 
induced the Legiſlator to make the Law, which 
gives Riſe to the common Saying, Ubi eadem 
2 A 794 idem jus, where there is Parity of Rea- 


I 


.. 


| ,, their ought to be Parity of Deciſion. 5thly, / 
* -$ „ 4 / : .- 0 3 _ 14 * 
| Tom gez: Extenſſon, is like wiſe to be made 
2 61 cy | 2 ” » 1 
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ſayings Ceffamt e-Legis ratione, ceſſut jus diſpoſtio, i282 


Of Eaws in e 2 
infayourable Caſes, . as in Py = which concern 
Religion, Utility and Benefit of the Common 
wealth, ſuch as relate to Teſtaments and the, 
like. The laſt Interpretation Doctrinal is e- 
ſtrictive, which. is; wheh the Legiſlator -e x 
preſſes Mmlelf in gehe ab Terms, When at the- "= 
lame tiine el 1 Jeſs Bin, they } doe 4 .- 
1mpart,, ma athered Irom the * 
GT N "Notes ergy hte For elgecia 7 „ 1 
from, the Retfon of the Law. Hence comes the e 


That is, When theft Ręaſon and Motive: of the 
Law. realen, dhe Ordinance. and Diſpoſal of] 
Matters thereb y. vug ht get to. . UF This 
reſtrittive Int erpretarions is made Uſe of in di- 555 
ons Caſes. i ahne * 
That which is contrary to the ad » 
and confirming of Laws, is Corre&ion, Which, 
18 much, as is poſfible, ought en nhl a A. 
Law is aid to be abrogated, when it is 5 IN 
ken away; to be derogated from, . 5 
Hit · 18 made null; Abreu, 
is 2 former 3 obioges | 


of Furiſdiftion and Judges. in Canal. | 


A V IN G reſolved ro follow: uff. Juriddi- ; 

an's Method, (to the End there may con of, 

Ur as little Difterence found betwixt the, Judges, 1 

Civil Law and ours, as is poſſible; and _— 
trat the. Reader may: not be diſtract „* _ 
't0 bag Ax 


 diffierent*Merh6ds); 1 do reſolre, H 5 . 
| 4 


1 0 ” 


"By | down' what e ens the ,Bg 


$>-- 4% heed 


10 Of Juriſdictiau and 

Book I. whom the Law treats. Secundo, What 
concerns the Things themſelves treated 
of, ſuch as Rights, Obligations, &c. Tertio, 
The Actions whereby theſe Rights are por 
ſued, which anſwers to the Civilians Ob- 
jecta juris, viz. Perſonæ, Res, & Actiones. 
Perſons 2, TRE Perſons treated of in Law, are 
Civil and either Civil or Ecclefiaſtick, the Chief of 
— both which in à legal Senſe are Judges, 
l with whom we ſhall begin. And tor the 
better underſtanding of their Office, it is 
fit to know, that Juriſdiction is a Power 
granted to a 2 * to cogno ſce upon, and 
determine in Caſes, and to put the Sentence 
or Decreet to Execution, in ſuch Manner as 
either his Commiſſion, Law, or Practice does 

allow. 
K. C. II. 3. ALL Juriſdiction flows originallyfrom 
Par.1. the King (a), ſo that none have Power to 
make Depures, except it be contain'd in 
Act 1c, their Commiſſion; and if a Depute appoint 
any under him, that Sub-Depute is called 
properly 
(a) The Remark, which the Author of the Notes 
makes upon this Seſtion, is out of the Way, 
becauſe, our Author's View was upon the Source 
and Fountain of Juriſdiction, and at the firſt 
Conſtitution of Government, when civil Societies 
came to be ſettled, at which Time, (as it is not 
to be doubted) all Juriſdiction was, in an emi- 
nent Manner, lodged in the Monarch, who there- 
after, for Conveniency to himſelf, and for the 
greater Good to his People, did communicate 
of this * to others, which is clearly 
exemplify d in Exod. xviii. ver. 13.26. _ 
er 


4 
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Judges in General. 


male other Judges with the ſame Power that 


be gave in former * Commiſſions And thus * K. C. Il 
he may ere& Lands in a Regality, with- Parl. 3. 
in the Bounds of an heretable Sheriff-ſhip, AR 18. 


and Burghs-Royal, within the Bounds of 
a Regality ; and theſe Bounds within which 
a Judge may exerce his Juriſdiction, is 
called his Territory; ſo that if any Judge 
exerciſe Juriſdiction without his Territory, 
his Sentence is null; and among thoſe 
who have a Cumulative Juri ſdiction, he 
who firſt cites, can only judge ; and this 

is called Jus Præventionis. DS 
5. PRIVA TIVE Furiſdifion is, when one 
Judge has the ſole Power of Judging, exclu- 
five of all others; ſuch Power have the Lords 
of Seſſzon in judging Declarators of Proper- 
ty; 


ther, tho' the two Ads of Parliament, cited for 
adſtructing the Poſition to be our Municipal Law, 
(whereof the laſt is more expreſs) be reſcinded ; 

yet at the Time our Author wrote, they were 
tanding Laws, and even at this Day, the pre- 
ſent Exerciſe of the Royal Power, is not diffe+ 

rent from what it was in former Times. 


Of quit 4 45d 


in, of pi proving the Tenof, Cali one, B.- 
105 unn, Kc. (6) * #434 od 

'7 | ae” Juni CTION 75 founded t to any 

3 as; * Judge; either, becauſe the Defender dwells 
idly i Within hi, TerHirory, which is called, Sortiri 

Wt br: forum ruttone domicilli. Or, Scmido, Be- 

8 cauſe the Crinie wits conmitted within his 


Territory, "which is called Raticue Delicti- 
Or, Teftio, If the Perſon putſucd, have any 

f immoveable Eſtate wichin his Territory, 
_— though he live not within the ſame, he may 
be purſued by any Aion to i ffect thatEſtate, 
Which. is called fortiri forim ratione rei ſitæ. (c 


7. 
15 The Author of the Notes goes farther i in 


his Remark, than our Author intended in the 
Section it ſelf, which contains true Doctrine. 
Bur for ſetting this Matter in a clear 21105 
it is to be noticed, tho' the Lords of Se 
have an univerſal Civil Juriſdiction, yet they are 
_—_ net, in all Cauſes Judges competent, in the 
_— firſt. Inſtance, for, (without mentioning other 
5 Caſes) no Action for Sums below 200 Merks, 
dag be purſued before them, nor ad vacated even 
_—  wpon a Reaſon of Iniquity. Wherethrough 1 in- 
1 erlor Courts, have a Kind of privative Ju- 
| | riſdiction excluſive of the Seiſion; and, with re- 
ſped to the Parliament, no Proceſs. can be ori- 


glinally raiſed before it, and no Action can 
1 begin at that Court, who only cognoſces upon 
3 the Procedure of the ſubaltern Judicatorie 

open à Petition, or in a Proceſs of ReduG- 


el and gives, Redrels to any Party injuſtly le# 

r 

(c) There are feveral other Grounds of Joriff 

* TH ſuch * as, Tore contractus, and propter 
2 Cauſæ, &c: By x ſeeing o Our Auth 

t noticed them, We forbtar, 4 


Judges iu General 
7. . Jnciſdiftion i. ſaid ro. de 
when a, Perſon not | otberways. ſubje#; 
himſelf. 20. ity a6, when he compears be 
quconipetent Judge, and propones Defences,. hy. 
8. AL Judges“ with usmuſt take the a 
of Allegiaace, andthe 70%, +. whareby. they ® 
ſwear to, maintain the G Noberßment of C 715 Pa E 
aud State, us it 15, now eſtalliſhed-3, and an Seen vu 
Oath de fdeli adminiſtratione, befbre they, — 


exerce their. Office; no ecommunicate Ag 43... 
Perſon, nor . Rebef 2205 the ee non * 1 * 1 
can judge by our La 9 tant + ; auf 2 
que 8 7 
| IS | 4 Ne 5 3D - =. 55 21101 nid 
(4) Our Author's 'Expreſiiol muſt be ten Mm 2 1 


its proper Meaning, . e. the Defences, to © be 
propon'd, muſt be in Caſa, either dilatory or 
peremptory, but not declinatory ; ſa that the 
Cenſure on this & is not to the Rurpe . 
(e) The external neceffury: Qual: fieavions of 2 
Judge are pointed at, according to the Laws in 
— in the Year 1684; and 1688, which are navy 
partly &ſcimied, and -alter'd by others Ane 
A Quatifionnias, as Our Hor . 
from Time to Time, thought fit: Ther preſenk 
Qualifications are, a Judge: muft be ofzAge t. 
quired by Law, which in Inferior. Judges ids, 
21, and in the Lords of Seſſion Ordinary zoe iS 145 0 
Extraordinary, 25 Years., 2. He muſt be, fer 
teſtant. 3. Not a. Rebel againſt;God, .and.chis 4 
Church, 1. e. excommunicate, or Rebel Rn Rs 
the King. 4. He muſt take the e e 7 "of * 
by the Parliament, as the Oath af Hm, RR_ 
the Oath of Supremacy, the ; Oath of enn, 
ſign the Aſſurance. 'And: -niorgovery x el 5 
ver alter'd or diſpenſed with lie gut ka 
"Oath de'Fideli Adminiſtratione : 42 ® {op "> 
ud 5 = 4 
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Of Juriſliction and 


Book I. 9. Ir a Perſon be purſued before a Judge 
A who is not competent, he may complain 


Ad voca- 
tion of 


Cauſes. 


Di viſion 


of Juriſ- 
dictions. 

Supreme 
Courts. 


to the Lords of Seſſion, and they will grant 
Letters of Ad vocation, whereby they advo- 
cate; that is to ſay, call that Cnuſe from the 
incompetent Judge to themſelues: And, it after 
the Letters of Advocation are intimated tg 
that Judge, he yet proceed, his Decreet 

will be null, as'given Spreto Mandato. (f) 
to. JR 1$DICT1oO x is either ſupreme, 
inferior, or mixt: Theſe Courts are properly 
called Supreme, from whom there is no Ap- 
peal to any higher Fudicatory, ſuch as the 
Parliament, Privy Council, Lords of Seſſion, 
the Criminal Court, and Exchequer, F ) 
Infe- 


There are only two Reaſons of Advoca- 
tion, namely, Incompetency of the Court, or of 
the Judge. 2. Iniquity. See Spotiſwood's Form of 
Proceſs. Tit. 1. of Advocations. 

The inferior Judge, for his Contempt of the 
Authority of the Lords of Seſſion, may be pu- 
niſhed by a temporary Impriſonment, or by 
Fine, or by both, as the Lords, whe are, in 
this Behalf, Judges competent, ſhall think fir. 

g) The Privy Council, the Seſſion, the Juſti- 
clary, the Exchequer, are, in their own Kind, 
Supreme Courts, tho' not ſo y as tbe 
High Court of Parliament, in whom lies the laſt 
Refort, or Act of Judicatute. Now it is to be 
obſerved, That before the Union of the two 
Crowns, the Judicative Power was lodged in the 
three Eſtates only, who, by themſelves alone, 
determined Cauſes brought before them, with- 


out Neceflity of a Concurrence from the Sove- 
reign, And that ſince the Union;tho' the Parlia- 
| ment 


i was 


4a «+ a 
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of Regality, Inferior Admirals, and Commi 
ars, Magiſtrates of Burghs-Royal, Barons, 
and Fuſtices of Peace. Mixt Furiſdiftion 
participates of the Nature, both of the Su- 
preme and Inferior Courts ; ſuch a Juriſ- 
diction have the High Admiral, and Com- 


miſſars of Edinburgh. Both which are in 


ſo far Supreme, that Maritime Affairs, and 
Confirmations of Teſtaments, mult come in 
and be tabled before the High Admiral, 
and Commiſſars of Edinburgh, in the firſt 
Inſtance. As alſo, they both can reduce 
the Decreets of Inferior Admirals and Com- 
miſſars : But ſeeing their Decreets are ſub- 
jet to the Review of the Lords of Seſſion, 
they are in ſo far Inferior Courts. 

11. No 


ment of Britain is compoſed, 1. Of the Sovereign. 
2. Of the Houſe of Peers. 3. Of the Houſe of 
Commons ; yet nevertheleſs, the Judicative 
Power, belongs ſolely to the Lords Spiritual and 
Temporal in Parliament aſſembled. 

The Order of Procedure, which was obſerved 
in bringing Proceſſes before the Parliament of 
Scotland, and is now to be done in laying 
Grievances before the Houſe of Peers; Is to be 
found in Spotiſwood's Form of Proceſs, Tit. 4. 

The Meaning of frft Inſtance, and of ſecond In- 
fance, is ſet down in Spotiſew. Notes, on Hopes 
Minor Practicks. Tit. 1. §8 23. 

The Lords of Seſſion, review the Sentences 
definitive, as Decreets of inferior Judges, in the 
zd Inſtance, 3. e. either in a Suſpenſion, or is 
a Proceſs of Reduction. 


— 


a5 
Inferior Judges are ſuch, whoſe Decreets Tit. a. 
and Sentences are liable to the Reviews of the \w wo 


. Inferior 
Supreme Courts, as Sheriffs, Stewards, — — 


© 1 f Juriſdiction add 
Book : 41. No inferior Judge can judge inthy 
1 Cauſes of ſuch-as ate Co fur german, to him, 
11 res! or of a nearer Degree, either of Affinity or 
a Con ſanguimity: But the Lords of Sefſjon, Lords 
1 of Privy Council, Lords of Exchequer, and the 
4 * E. I VI. Lord. Commiſſi zoners of Fuſticiary, can be de- 


4 AG, «lined in no Cauſes, other than theſe be- 
4 K. C. II. longing to their“ Father or Mother, Brother 


* Par. 3. or Siſter, Son or Daug hier, Nephew, or Neice, 
I 2 At 13. Uncle or Aunt, whether they ſtand in the 
= "3 . Live, of ti dffwity, or of Conſanguinity...1 | 


_. Frvilege „ 12. IHE Members of the. College f 


6 .* of the Juſtice have this Privilege, that they can- 


Vollege not be purſued before any inferior Judge: 
=_ of Juſtice. and if they be, the Lords will advocate 
= - . . the) Caufe to themſelves. () No Cauſe 
Sec z. within 200 Merks, is to be advocated to 
ea. the Lords from the Judge ages | (4). 
412 =. | = . I s bg 


I 4 8 - " — — * 1 


”. © 


® "2 The Perſons, who are properly Members 
1 of the College of. Juſtice, and others, who have 
= _ ache Privilege of ſuch, are deſign'd by an Act of 
_ Federunt, i in Febr. 1687. which, with the ſeveral 


Privileges: themſelyes; is ſet dei, 1605 End 


72 the preſent State of the leg 8 of Juice, 

Ai g 0 Soc ftoopd 45 Form 0: Pr, X72 "Tg 
: BATH ab on bach a Ben veftt of. efmbrion,mbſ 
. .compear 'before- the, 86-4 and' plead upon it. 

_ Such Cauſes cannot be ee age 
== 5 *; cõmpetent inferior Court, even upon Re f 
_—. . manifeſt Iniquity. A# 9. Parl,01.663. = 100 

1 As in ſome Part of it 158 7270 fro 

1 16, and 17. of the A. x 1 5 0 2 
1 „ing the ele of be e | , 
. i 7 if! 91 N 4 : 1 
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FH E King is the Author and Foun- 
1 tain ot ail Power, and is an abſo- 
late Prince, having as much Poder, as auy | 
King or Potentate whatſoever, * deriving his * K. J. VI. 
Power from GO D Almighty alone t, and ſo Par. 15: 
not from the People. T he ſpecial Privileges a _ 
that he has, are called, His Prerogative Fas 
Royal ; ſuch as, that he only can make Seſf. x, 
Peace or War, call Parliaments, Conventions, AR 5.and 
Convocations of the Clergy, make Laws $ : 15: Par-3. 
And generally, all Meetings called with- pen 8 
out his ſpecial Command are puniſhable J: $7 Parts. 
He only can remit Crimes, legitimate Ch. II. 
Baſtards, name Judges and Counſellors, J K. C. Il. 
give Tutors Darive, and naturalize Stran- Par: 1+ 
gers, and is Supreme over all Perſons, and mw os 
in all Cauſes, as well Eccleſiaſtick as Civil. + KJ vi. 
2. TE Parliament of old, was only the par. 18. 
King's Baron Court, in which all Free- Act 1. 
holders were obliged to give Suit and K. C. T. 
Preſence, in the ſame Manner, that Men ag“ 4. 
appear yet at other Head Courts: And K. Ch. 11 
therefore, ſince we had Kings before we Par. 2. 
had Parliaments, it is evident, that the Sefl. 1. 
King's Power flowed not from them. 8 Act 1. 
3. TRE Parliament is called by Procla- 
mation now on Forty Days (a), though it 
= B dn 
(a) The Parliament of, Great-Britain is called 
en 50 Days at leaſt, The Adjournments for 


Of the Supreme Judges 


Book 1. may be adjourned by- Proclamation on 
twenty Days preceeding the prefix'd Day, 


at which it ſhould have met; but of old, 
it was called by Brieves out of the Chancel- 
lary. It conſiſts of three Eſtates (b), viz. 
the Arch- Biſhops, and Biſhops ; and, before 
the Reformation, all Abbots and Mitred 
Priors ſat as Church-men. Secundo, The Ba- 

rons, 


which, there's no Number of Days ſettled, are 
in the Interval of Seſſions, made at the Plea- 
ſure of the Sovereign, and, during the Sitting 
of the Parliament, depend on the reſpective 
Houſes. | 

(6) It ſeems, the Model of our Conſtitution has 
been borrowed from France, where, this Word 
Eſtates, ſignifies, as with us, the three different 
Orders of the Kingdom, afſembled ro give Ad- 
vice and Aſſiſtance to the Sovereign, for redi- 
fying Abuſes in the Government: Theſe Eſtates 
are, the Clergy, the Barons, (whom the French 
call Ia Nobleſſe) and the Burgeſſes, (called in France, 
Le tiers Eftat.) Now, becanſe none of the 
Clergy, other than theſe endowed with Church 
Dignities, and poſſeſſed of great Fortunes, were 
allowed to come to theſe General Meetings; It 
may be thought, that they ſat there, not as Spi- 
ritual Men, but as Freeholders of large Reve- 
nues, able to bear a good Share of the Burdens 
to be laid on the Subjects. In the Times, when 
Epiſcopacy was aboliſhed, our Rulers ſtill kept 
the Denomination of three Eſtates, which they 
made up thus. 1. The Nobility, or greater Ba- 
rons, i. e. Dukes, Marqueſſes, Earls, Viſcounts, 
Lords. 2, The Commiſhoners of Shires, or 
the leſſer Barons; 3. The Burgeſſes, or Com- 
miſſioners from Burghs. Act 1. Parl. 1689. 44 zo 
'P arh May 1690. 5 
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and Coarts of Scotland. 


ron, in which Eſtate are comprehended Tir. 3; 
all Dukes, Marqueſſes, Earls, Viſcounts, NN 


Lords, and the C:mmiſ/joners for the Shires : 
For of old, all Barons who held of the 
King did come; but the Eſtates of leſſer 
Barons not being able to defray this Charge, 
they were allowed to ſend Commiſſioners 


for every Shire: “ And generally, every * Kk. J. I. 
Shire ſends two (c), who have their Charges Par. 7. 
born by the Shire. Tertio, The Commiſſio- Act 101. 
ners for Burghs Royal, each whereof is al- K. J. VL 


lowed one, and the Town of Edinburgh Par, 11. 
AQ 311. 


two. Though all the three Eſtates muſt be 
cited, yet the Parliament may proceed, 
albcit any one Eſtate were abſent, or be- 
ing preſent, would diſaſſent. The Legiſla- 
tive Power is only in the King, and the Eſtates 


B 2 of 


(e) Since the Revolution, by A II. Parl. in une 
1690. There's an Additional Repreſentation gi- 
ven to the larger Shires of Scotland : But, by an 
Article of the Union of the two Kingdoms, in 
the Year 1707, out Repreſentation comes to a 
very ſmall Number. The firſt Eſtate of Nobility, 
whereof there is 10 Dukes, 3 Marquefles, 74 
Earls, 18 Viſcounts, 45 Lords, in all 150, con- 
fiſts of 16 Peers elected; The Barons, which in 
1707, were go, are repreſented by 30. And the 
Burgeſſes, which were in Number 67, have no 
moe Repreſentatives than 13. By which Set- 


tlement, Mori b- Britain or Scotland, whoſe Parkia- 


ment conſiſted of 30) Members, beſides the 
Officers of State, and 14 Biſhops, is now repre- 
ſented by 6t, hinc ills Lachryme., For further 
Knowledge herein, ſee Spstiſavood's Law bf Elefti- 


ons laſt Edition, 1722, 
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20 Of the Supreme Judges 
Book I. of Parliament only couſent ; and, in Parlia- 
ment, the King has a negative Voice, where- 

| by he may not only hinder any Af to paſs, 
but even any Overtures to be firſt debated there, 
The Acts of Parliament mult be proclaim- 
Ik. J. VI. ed upon Forty Days, that the Liege- may 
know them; and till theſe 40 Days elapſe, 
they are not binding f (d). 
4. TI o ſecure the Crown againſt Facti- 
ons, and impertinent Qvertures in open 
Parliament, our Parliaments chooſe, before 
they proceed to any Buſineſs, ejght our of 
each Kate, who, with the Officers of State, 
determine what Laws or Overtures are to 
be brought in to the Parliament; and 
they are therefore called, The Lords of 
Articles: And are choſen in Manner 
following, Firſt, The whole Biſhops go 
by themſelves, and the Nobility by them- 
ſelves; and the Clergy make Choice of 
eight Noblemen, and the Noblemen make 
Choice of eight Biſhops; and then both 
Clergy and Nobility meet together, and 
make Choice of eight Barons, and eight 
Burgeſſes; which Election being reported 


Lords of 
the Arti- 
cles, 


to 


(d) The Acts of the Parliament of Great-Britain 
(as thoſe paſt formerly in the Parliament of Eng- 
land) are not proclaimed : For, when enacted 
and E by the Lords, the Law preſumes, 
That the whole Body of the People get, from 
their Repreſentatives, Noti fication of eyery 


Thing that paſſes in the Parliament; and from 


that Time, without further Publication, they 
become binding. 2 ä 


and Courts of Scotland. 


the whole Officers of State* (e). 
F. Wr have another Meeting of the 
three Eſtates, called, The Convention of 


the Parliament does, differing only from it, 
in that the Parliament can both impoſe 
Taxations, and make Laws; whereas, 
the Convention of Eſtates can only impoſe, 
or rather offer Taxarions, and make Sta- 
tutes for uplifting thoſe particular Taxa- 
tions, but can make no Laws. And of 
old, I find by the Regifters of the Conven- 
tions, (the eldeſt whereof now extant, is in 
Anno 1583.) that the Convention of Eſtates 
con ſiſted of any Number of the three Eſtates, 
called off the Streets ſummarily by the King; 
and yet they cried down or up Money, 
and judged Proceſſes, which now they do 
5 N Dn: 

a, B 3 EU 


(e) The Committee of Parliament, called the 
Articles, have been conſtituted by a Cuſtom, of 
the Beginning whereof there's no Memory, the 
rebellious Parliament interrupted it, and in Place 
thereof, by their Act Parl. introduced Com- 


' mitees. At the Reſtoration, it was, by Act 1. 


Parl. 1663, renewed. ' But, by Act 3. Parl. in 
May 1690, again abrogated ; and in Place 
thereof were eſtabliſned Committees of what 
Number the Eftates ſhould think fit, there being 
always an equal Number of each Eſtate to bg 
choſen, for each Committee, 


- 


2 


to the Parliament, it is by them approven: Tit. 3. 
And then the Commiſſioner adds to them Path © 27 
| 8 
Sefl. 3. 
Act 1. 
Eſtates; which is now called upon twenty Conven- 


Days, and proceeds in the ſame Way that tion of 
Eſtates» 
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Of the Supreme Judges 


Book I. 6. Ts Privy Council is conſtituted by a 
pecial Commiſſicu from the King, and regu- 


Privy 
Council. 


larly their Power extends to Matters of publick 
Government ; in order to which, they puniſh 
all Riots, for ſo we call Breach of Peace. 


They ſequeſtrate Pupils, give Aliments to 


them, and to Wives, who are ſeverely uſed by 
. Husbands, and many ſuch Things, 
v-i:ichrequire ſo ſammar Procedure, as can- 
not admit of the Delays neceſſary before 
other Courts: And yer, it any of theſe 
dip upon Matter of Law, (for they are 
only Judges in Facto) they remit the Cog- 
nition of it to the Seſſion, and ſtop, till they 
hear their Report. The Council alſo may 
delay Criminal Executions, and ſometimes 
change ene Puniſhmeat into another, but they 
cannot remit Capital Puniſhments : They may 
alſo adjourn the Seſſion, or any other Court : 
Ir has its own Pre/ident, who preſides in 
the Chancellor's Abſence, and its own 
Signet and Seal: All who are cited to com- 
pear there, mult be perſonally preſent ; be- 
cauſe, ordinarily the Purſucr concludes, 
that they ought to be perſonally puniſhed. 
All Diets are peremptor, all Debate is in 
Writ, no Advocate being ordinarily al- 
lowed to plead before them, becauſe, the 
Council only judges in Matters of Fact (). 
C ao OS 


(F) Seeing we have no more a Scottiſh Par- 
lament, nor Committees thereof, nor Conven- 
tions of the Eſtates, nor a Privy Council, which 
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and Courts of Scotland. 23 


7. TER Lords of Council and Seſſion are Tit. 3. 
Judges in all Matters of Civil Rights ; of 
old, they were choſen by the Parliament, 2 
and were a Committee of Parliament *. - avs 720 
But the preſent Model was fixed and eſta- Seſſion. 
bliſhed by King James the Fifth, after the * K. J. II. 
Model of the Parliament of Paris f. (g) Par. 14. 

8. Or old, it conſiſted of ſeven Eccleſi- — on 
aſticks, and ſeven Laicks, and the Prefident 1K. J. * 
was a Churchman ; but now all the Fifteen par. 5. 
are Laicks. And there fits with them four Act 36, 
Noblemen, who are called Extraordinary 31> 38, 
Lords, and were allowed to fit to learn, 39» 4. 
rather than decide ; but now they vote as 
well as the Ordinary Lords. All the Lords 
are admitted by the King, and, by Statute, 
cannot be admitted, till they be Twenty 
five Years of“ Age, and except they have * K. J. VI. 
ooo Merks, or 20 Chalders of Viftual in Par. 12+ 
yearly Rent. () Nine are a Quorum. 2 

B 4 9. CRIMES 


we had before the Year 1707. Enough is ſaid 


on theſe Sections. 
— Ouis, talia fando, 
Temperet a Lachrymis. 
(e) bee the preſent State of the College of Ju- 
ſtice, prefix d to Spotiſwood's Form of Procels, 
laſt Edit. in 1715. 

() The Lords of Seſſion are nominated by 
the King, in a Letter addreſſed to the other 
Senators met in Court, who, upon Trial of Skill, 
finding the Perſon qualified, admit him : The 
Form of trying thoſe preſented to be Ordinary 
Lords of Seſſion, is ſet down in an AQ of Sede- 


runt, Fuly laſt 164. | 


- 
9 
— 


Book I. 
NY 


: 


z 


Of the Supreme Judge, 
Beſides, a Knowledge of the Laws, and other 
Qualifications in the Notes on 5 8. Tit. 2. 
foreſaid; It is, by the 19th Article of the Union 


of the two Kingdoms of Scotland and England, 


ordered, That none ſhall be named by the So- 
vereign, to be Ordinary Lords of Seſſion, but 
ſuch who have ſerved in the College of Juſtice, 
as Advocates, or principal Clerks of Seſſion, for 
the Space of five Years; or as Writers to the 
Signet, for the Space of Ten Years ; with this 
Proviſion, Thatno Writer to the Signet be ca- 
able to be admitted a Lord of the Seſſion, un- 
ſs he undergo private and publick Trial on the 
Civil Law, before the Faculty of Advocates, 
and be found by them qualified for the ſaid 
Office, two Years before he be named to be a 
Lord of the Seſſion; yet, ſo as the Qualifica- 
tions made, or to be made, for capacitating Per- 
ſons to be named Ordinary Lords of Sethon, 
may be altered by the Parliament of Great-Bri- 
fan... | | „ 
Judging it improper to print the Miſtakes of 
the Author's Amanuenſss, or of his Printer, I have 
made the 2000 lib. in the former Editions 1600 
Merks, conform to the Act cited. And, for 
urther Illuſtration of this Matter, have given 
an Abbreviate of the Act, as follows. In Or- 
« der to prevent the Corruption increaſing in the 
<* Seſſion, His Majeſty declares his Mind by Act of 
Parliament, That he ſhall preſent to the vacant 
Places in the Setſion ; 1. A Man fearing God. 
1 2. Of good Literature. 3. Practick. 4. Judg- 
* ment. And, 5. Underſtanding of the Laws. 6. 
« Of good Fame. 7. Having ſufficient Living of 
« his own. And, 8. Who can make Diſpatch in 
«© the Aﬀains of the People. And, becauſe there 
<© was a Complaint for chooſing young Men with- 


. 


* 


1 ee! Knowledge and Experience, not 
* having ſufficient Living of their own : There- 
80 fore declares, That none Mall be received to 

: ”w + 4 > . . . wy ” © 
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and Courts of Scotland. 25 
9. Cr1wes, of old, wire judged by the Tit 3. 
Iſtice- General, Fuſtice-Clerk, and tuo 


Juſtice-Deputes; bat now five Lord. of Criminal 
Sfſion are joined to the Juttice-General, 


Judges. 


and Juſtice-Clerk, and they ate called the 
Commiſſioners of Fuſticiary, betauſe they fir _ 
by a ſpecial Commiſſion : Four df which K. C. II. 
Number make a Quorum in Time of Sag 2. 
Seſſion, thtee in Time of Vacance, and A8 18. 


121 


two at Circuit Courts. 1 
10. THE Exchequer, is the King's Exche- 
Chamberlain-Court t, wherein he judges 2 n 
what concerns his own Revenues; it con- 5 * 
fiſts of the Theſaurer, (in whoſe Place are 48 18. 

ſometimes named Commiſſioners of the . . + 
Theſaury) the Theſaurer Depute, and as 

many of the Lords of Exchequer, as His 

Majeſty pleaſes. 1 
W 11. TRE 
te the Place of a Senator in the college of Juftice, 

© except he be ſufficiently tried and known by his 

« Highneſs, and whole Lords of Seſſion. That he 
„have in yearly Rent, properly pertaining to 

« himſelf, ooo Merks,or 20 Chalders of Victual: 
And that his Experience, Quality and Conver- 

« ſation may be better tried; That he be of the 
Age of 25 Years complete, annulling all Pre- 
« ſentations granted otherwiſe.” This is almoſt a 
Copy of Act 93. Parl. 1579. Our Author, in his 
Obſervations on the above AQ 132, ſays, Thar 
Parr of it relating to the yearly Rent, was'not 
in his Time kept ſtrictly, tho* made of Deſign, 
not only to prevent Bribing; but alſo, that 
Parties injured by the Lords may have 2 
Eund, out of which Reparation ſhall be got, 
Si judex litem ſuam fecerit. "EG Es 


26 O Inferior Juriſdictions 

Book I. 11. THE High Admiral has a Com- 
— niſſion from the King, to judge in all 
* Maritime Affairs, not only in Civil, but 
alſo in Criminal Caſes, where the Crime 
is committed at Sea, or within Flood- 
mark; nor can the Lords of Seſſion ad- 
KC. I, vocate Cauſes from him“, though they 
Par. 3. can ſuſpend and reduce his Decreets, as 
Act 16. he does the Decreets ot all inferior Admi- 

rals, or Admiral Deputes. 
For farther Knowledge of theſe Courts treated 
of in the preceeding Sections. See our Author's 


Treatiſe, entituled, The Laws and Cuſtoms of Scot- 
land in Matters Criminal. Part II. Tit. 3, 6, 7, 8, 9. 


Ee. 
Of Inferior Juriſdictions and Courts. 


N Judicature whatſoever can fit in 
Time of Parliament, without a 
Viſpenſation from the Parliament (a); and 
no inferior Court can ſit in Time of 
Vacance, without a Diſpenſation from 
the Lords of Seffion : But, after Michael- 
mas Head Court, the Reſtriction ends, 
and they may at any Time proceed to 
cognofce Crimes, without Diſpenſation: 
For, Iatereſt Reipublica, that Crimes be pu- 
niſhed without Delay. 2, THE 

(] This Practice, it ſeems, is changed, and the 
Pofition in the F is reverſed ; for the Seſſion, and 
all inferior Courts fit now in Time of Parliament, 
and have done ſo, ever ſince the Revolution, 
unleſs they be adjourn'd ; as, may be * _ 

| + WLOD 
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2. TR Sheriff is the King's chief and Tit 
ancient Officer, tor preſerving the Peace 
and putting the Laws. in Execution“; he Sheriff. 
has both a Civil and Criminal Juri ſdiction, K. J. VI. 


and his Commiſſion is under the Great 
Seal; he is obliged to raiſe the Huy and 
Cry after all Rebels, and to apprehend them, 
when required; to affiſt ſuch as are vio- 
lently diſpoſſeſt; to apprehend ſuch as ſay 
Maſs, or trouble the Peace, and take Cau- 


tion for their Appearance f: He is Fudge K. C. II. 


27 
** 


Par. 12. 
AG 24. 


in all Crimes, except Treaſon, and the four — 5 


Pleas of the Crown, to wit, Murder, Fire- Act 15. 
raifing, Robbery, and Raviſhing of Women * ; * Leg. 
but Murder he can only judge, if the Mur- Mal. 2. 


derer was taken with red Hand, that is to Q 


II, 


ſay, immediately committing the Murder; in Attach. 
which Cafe, he muſt proceed againſt him cap. 1g. 


within 


ſeveral Acts made for Adjourament of the Seſſion, 
by which the Parliament diſpenſes with the fit- 
ting of inferior Courts, in the mean Time, as, 
if the Seſſion had not been adjourned. 

By. Act of Sederunt, Fuly 21, 1696. The 
Lords have diſcharged. the Clerks to the Bills, 
to write on. Bills for granting Diſpenſations to 
inferior Courts, Wn the 2oth Day of Auguſt, 
* the Harveſt Vacance; and beyond the 2oth 

ay of March, for the Spring Vacance ; and this 
is declared to be the Rule in all Time coming. 
The Commiſſary-Courts cognoſce without 
Diſpenſation, at all Times, Matters conſiſtorial; 
ſuch as Confirmation of Teſtaments, Divorces, 
Scandals, and other Cauſes, over which they 
have a Privative Juriſdiction in the firſt In- 
ſtance. See Book 1. Tit. 2. § 10. and Tit. 5. 


* 19. Tit, 6. 5 16, 1 5 


- 


Of Inferior Furiſdittion 


Book L within three Suns ; and in Theft he may judge, 


if the Thief was taken with the Fang (6). 
3. Tu Sheriff is alſo Judge competent, 
to puniſh Bloodwits, for which he may 
fine in 50 Pounds Scots, but no higher regu- 
larly ; except the Riot be atrocious, or ag- 
$ravated by the Circumſtances of the Time 
and Place, when and where it was com- 
mitted, or of the Perſons upon whom it 
was committed, He may likewiſe tor 
Contumacy hne in 10 Found, K 

5 eee er 
. (b) In Reg. Maj. lib. 1. cab. I. ver, 5, 6. There's 
2 Recital of Crimes which belong to the Crown, 
and to the Juſticiary ; after which, in ver. 7. Ex- 
eibit ur Crimen Furti, & - Homicidit,, que ad Vice- 
comitem pertinent, ubi certus accuſator apparet. And 
in ver. 8. Sed Furtum & Homicidium, per indicta- 
mentum promulgatum, pertinent & debent coram Fu- 
ſeiciario per Aſſam de vicineto terminari. But, ſince 
the writing that old Book, our Laws and Practick 
are alter d. For, at this Time, Sheriffs, Baillies 
of Royalty and Regality, cognoſce and judge in 
Theft, by Way of Action; eſpecially, if it be 
in petty Matters, and, if it be under the Degree 
of that Kind of it, which is puniſhable capi- 
*rally. This, our Author in his Treatiſe of Crimi- 
nals, (which was publiſhed in the Year 1678, 
fix Years before the firſt Edit. of his Inſtitut.) 
Tit. XIX. F 7. in the End, calls an Error, for, 
fays he, all Proceſs upon Citation agaigſt a 
Thief, ſhould belong to the Juſtices : Albeit, 
in $ laſt of this Tit. towards the End, he ſays, 
a Sheriff can judge Theft upon Citation. 

(c) The Fines impoſed for Bloodwits, and a- 
trocious Riots, are become ſcandalouſly arbitrary, 
and want to be regulated. 8 
I have alter'd 50 lib. in the former Editions, 
to 10 lib, the uſual Fine for Contumac p. 


and Courts. 29 
4. Rorar Burghs are not Sheriffs with- Tit, 4. 
in themſelves, except the King grant them 
the Privilege by a ſpecial Conceſſion ; and 
even when they are erected Sheriffs within 
themſelves, they are not execm d from the 
Sheriff's Juriſdiction, within whole Bounds _ 
the Burgh doth ly, but they have only a 
Cumulative Power with them; ſo that 
there is Locus Præventioni, and the firſt 
Attacher will be preferr'd : But, if their 
Erection contain a Power of Repledging 
from the Sheriff, then they have che ſame 
Power that is competent to a Lord of Re- 
gality (a). | 
5. A Lord of Regality is he, who has the Lords of 
Land whereof he is Proprietor or Superior, Regality. 
erected with a Juriſdiction equal to the Ju- 
ſtices in Criminal Caſes; aud to the Sheriff 
in Civil Cauſes ; he has alſo Right to all the 
Moveables of Deliaquents and Rebels, who 
dwell within his own Juri ſdiction, whether 
theſe Moveables be within the Regality, 
or without the ſame : And becauſe he has, K . I. 
ſo great Power, therefore no Regality can par. 111 
legally be granted, except in Parliament. Ad 43. 
6. THE Lord of Regality, has alſo by Repledg- 
his Erection Power to repledge from the She- lation. 
riff, and even from the Juſtices in f all 1 
| | Caſes AS 29. 


(4) There's no Place for Prevention out of 
Actions for Delicts, wherein ſeveral inferior 
Judges and their Officers may happen to com- 

e, more for the Benefit of a Fine, than for 
Honour of doing Juſtice, © "© 


{ 


30 Of Iuferior Juriſdiction,s 
Book I. Caſes except Treaſon, and the Pleas of the 
WAYS Crown; that is to ſay, to appear, and crave 
that any dwellings within his Juri ſdiction, 
may be ſent back to be judged by him; and 
he is obliged to find Caution, that he ſhall 
* Quoni- do Juſtice upon the Malefactor, whom he 
am At- repledges within Year and Day, and the 
tach. c. 89. Caution is called Culreach *. () © 
7. Taz Stewart is the King's Sberiſf 
within the Kings own proper Lands, 
ha.ving as much Power and Privilege as a 
Regality ; and theſe were erected, where 
the Lands, havirg been erected before in 
Eurldoms or Lordjhips, fell in the King's 
Hand by Forefaulture, or otherwiſe. For 
Bailtie. elſe, the King appointed only a Baillie in 
them, and theſe Juriſdictions are called 
Bailliaries, the Baillies ot the King's pro- 


Stewart. 


per Lands, having the ſame Power with 


the Sheriff. And all theſe, viz. the She- 
riff, the Stewart, and the Lord of Rezality, 
proceed in their Courts after the ſame Way, 
and each of them has a Head Burgh, 
where they hold their Courts, and where 
all Letrers muſt be executed and regi- 
ſtrated. 

8. Ths 


(e) In this Matter of Repledging, there's a 
remarkable Variety, ariſing from the ſeveral 
Kinds of Repalities, which are either Laick 
or Eccleſiaſtick; for Knowledge whereof and 
of the Manner of Repledging, ſee our Author's 
Treatiſe of 
and 7, 


Criminals, Part II. Tu. 11. 5 6, 


and Courts. | 31 
8. THE Prince of Scotland has alſo an Tic. 4. 
Appanage or Patrimony, which is ere&ed WW 
in a Juriſdiction, called the Pritcipality. Prince of 
The Revenues come into the Exchequer, 
when there is no Prince; but, when thee 
is one, he has his own Chamberlain. 
9. JUSTICES of Peace are theſe, who Juſtices of 
are appointed by the King, or Privy Council, Peace. 
to advert to the keeping of the Peace ; and 
they are Judges to petty Riots, Servants 
Fees, and many ſuch like, relating to 
good Neighbourhood, expreſt in the In- 
ſtructions given them by the Parliament“, k. © xx. 
and are named by the Council; albeit, par. 1. 
by the foreſaid Statute, the Nmization is Act 38. 
to be by His Majeſty, and His Royal Suc- 
ceſſcrs, which the King has now remitted 
to the Privy Council Y. 
10. THE Fuſtices of Peace do name Con- Conſta- 
ſtables, within their own Bounds, from bles. 
ſix Months to fix Months; Their Qffce 
is, to wait upon the Juſtices, and receive Bi- 
junctious from them, delate ſuch Riots and 
Crimes ta the Juſtices, as fall under their 
Cogni- 


() For many Years, both before the writing 
theſe Inſtitutions, and ſince, till the Union of the 
two Kingdoms in 1707, the Juriſdiction of the 
Juſtices of Peace was very much decay d; but, 
at this Time, is reviv'd-and exerc'd with great 
Vigour, in Virtue of the Powers given to them, 
by feveral Acts of the Britiſp Parliament, touch- 
ing the King's Revenue, &c. The Juſtices are, 
from Time to Time, nominated by the Sove- 
reign, 


32 


Book J. Cogniſance; apprehend all ſuſpect Perfons, 


Of Inferior Furiſtiftions 


Www” Vagabonds and Night- walkers, AS is at 


Baron 
Courts. 


length contained in their Injunctions, gi- 
ven them by tue foreſaid A. 

II. EVER Heritor may hold Courts for 
cauſing his Tenants pay his Rent: And, 
if he be infeft cum Curiis, he may decide 


betwixt Tenant and Tenant in ſmall 


Debrs, and may judge ſuch as commit 
Blood on his own Ground, though his Land 
be not erc&ed in a Barony ; but, if his 
Land be erected in a Barony, (which the 


King can only do) he may (like the Se- 


riff) unlaw for Bloodwits, in 50 lib. and for 


' Abſence in 10. And, if he have power of 


Pit and Gallows, he has as ample a Cri- 


minal Juriſdiftion, as the Sheriff, though, 


with this Difference, .that the Sheriff can 
judge a Thief . upon Citation, whereas the 
Baron can only judge him, if he apprehend 
him within the Barony : And, if the He- 

riff have firſt cited or attached the Male- 
factor, he excludes the Baron $ Juri ſdiction, 
by that Prevention. a 


FIT, 


775 One infeft cum Cuil, (and no more) 
cannot Judge e Riots ; but, if the Charter ex- 


age We tis &p Blooduitis, he can cognoſce 
theſe, and Bloodwits alſo. See Craig Je Feud , 
Lib, 11. Dieg. 8. 5 de Curiis, &c. & F de Re, 


Fate 192. 


o/ Ezulefiaftich Perſons, 75 
: Tit. 5: 


I T. V. 
KEccleſiaſtick Per ſons. 


DI N CE the Reformation, the King 1s K. J. VI. 
come, by our Law, in place of the Pope *, — I. 
and all Rights to Kirk-lands, muſt be con- + K. IVI. 


firmed by him, elſe they are null f. His par. 9. 
Majeſty. only can call Convocations..of the AR j. 
Clergy, (for ſo we. call our National Convoca- 
Aſſemblies *) and his Commiſſioner fits in = — 
them, and has a why nt _—_—— 5 er- 
7 2. Wa EK V vl. 
| ; - Par. . 
(a) That the Expreſſion, The King is come Act 131. 
in Place of the Pope, may be rightly under- K. C. II. 
ſtood, it is fit to know, that, as from the Begin- Par. 1. 
ning, ſo alſo, ſince the Diſtinction of Perſons in- Seſſ. 1. 
to Clergy and 1 the Sovereign was Su- Act 4. 
preme Ruler over all Perſons living within his Seſſ. 3. 
Kingdom, and had a dominium Eminens or pro- Act 5. 
jrium, in all Things lying within his Territory, Archbi- 
from whoſe lawful Power and Juriſdiction, none, ſhop and 
either for his Perſon, or for his Eftate, could giſhops. 
plead Exemption or "ax gp K But Meſes and 
our bleſſed Saviour having, for the Service of 
the great God, ſettled certain Offices (which from 
their Deſign were called Divine) to be conferr'd 
on Perſons fit for them, who were inſtal'd in a 
Form appointed by theſe great Lawgivers ; and 
as the Form and Figure of theſe ſacred Functi- 
ons proceeded from God, ſo does the Power to 
exerce them, in ſo far as, that no Mortal can 
either confer them to the Perſons, or when 
confert d, deprive them from their Offices, ex- 
cept God himſelf, and thoſe to whom he trach 
given 


1 


34 f Eetleſioſtick Perſons. | 
Book I. 2. WE have two Archbiſhops, and twelve ( 
WW Biſhops, and they are thus elected; the I P. 
King ſends to the Chapter a Conge de Eſlire, | cc 

. ( which Þ th 


iven Power and Authority ſo to do. Hence it I je 
follows, that the King, who himſelf is but a 
Servant in chief appointed of God for the Well- 8 
fare of the Subjects, has no Authority in theſe bi 
Religions Miniftrations, nor no Power to . 
alter or innovate the Fundamentals of them; 
* tho' it cannot be denyed, in accidental Occur- 5 
rences, and in certain Circumſtances, - which p 
 Reſpe& the external Form of exercing theſe 0 
— Holy Offices, ſuch as reſpect Times and Places, 1 07 
and the like, The Sovereign, with Conſent of B. 
a the Clergy, may have Power to Direct. This th 
| Eſtabliſhment x þ a ſpiritual Faculty to Church- ar 
a men, diſtinct from, and independent upon the F 
Civil Power, can never occaſion Diſorder in the N 
State, becauſe theſe two have different Objedts, 
aud ſtill the Perſons of theſe holy Miniſters and I 01 
their Effects, are not withdrawn from the Juriſ- th 
diction of their Prince, who can never fear any a1 
Encroachment from Chriſtians or, Clergy, who | .. 
know their Duty, and live according to it. But, 1 J 
in ancient Times, the Pope and the Rom B 
Clergy, having ha 17 upon the Rights of the 
Sovereign and Civil Magiſtrate, and having e- 
ſtabliſned a Dominium in Dominio, by withdraw- 
ins from him to themſelves the Perſons and the 
Eftates of the Church-men, and by conferring 
Eccleſiaſtick Offices, not only without Conſent, 
but even againſt the Order of the Prince, as is 
inftanc'd in our Hiſtory. The Parliament at 
the Reformation, reſumes from, the Pope, and 
reſtores ro the King theſe Rights and Privi- 
leges, which, for ſeveral Ages before, the Romiſs 
Clergy had till then poſſeſt. 


erg? > ONS 


O Eccheſtaſtivh Perſons, 6 
Ive | (which is a French Word, ſignifying a Tit. 5. 
the Power to Ele?) and with it à Letter re- WY WS 
ire, | commending a Perſon therein named, and 
ich the Chapter returns their Election: Where- 
upon the King grants a Patent to the E- 
e it lected; giving a Right to the Revenue, 
. during Life, and a Mandate to the Arch- 
eſe % or Biſhops to Conſecrate him: Both 
to | which paſs the Great Seal * (C). 
m; 3, THe Archbifbops and Biſhops have ag 2. 
the ſole Power of calling Synods, which is a , x 
Provincial Aſſembly of. all the Clergy within 
es, | one Diocie f; and, in theſe, they name the 4 K.]. vi. 
of | Brethren of the Conference: who are like Par. 21. 
his the Lords of Articles in the Parliament; AR 1. 
b. and by their Advice the Biſhops depoſe, 


he | ſuſpend, and manage. 


ts, 4. BisHoPs have their Chapters, with- Chapter; 
nd out whoſe Confent, or the major Part, 

il. | the Biſbop cannot alienate nor dilapidate +. 
v4 any Part of their Patrimony f, which ma- K. J. VI. 
it, | jor Part mult ſign the Deeds done by the Par. 18. 

„ a 's Act 3. 
f Biſhops : And it is ſufficient 'if thoſe of 
de 22 | the 


* (b) By Act 3. Parliament Fuly 1689. Epiſco- 
e pacy, and all Superiority of any Office in the 
Church above Presbyters, is aboliſhed, and all 
t, | Ads, which did eftabliſh Prelacy, are reſeinded, 
is | which are more ſpecially ſet down in the fol- 
it | lowing Act ſettling Presbyterian Church Govern- 
d ment, there being no Government in the Church 
- | by Law eſtabliſhed, for the Space of eleven 
Months. The Eſtates, by their Act 5. Parlia- 
ment June 1690, did ratify 2 = 
Presby + 


2G Of Ectleſiaſtick Perſons. 
Book I. the Chapter ſign at any Time, even after 
Ex the' Biſhop ; but it muſt be in his Lifetime: 
Nor are Minors, or Abſents counted; and 
one having two Bene fices, has two Votes; 
but the Appending of the Seal is by ſpe- 
cial Statute declared to be ſufficient in 
Deeds done by the Archbiſhop of St. An- 
. . _ drews, without the Subſcriptions of the 
K. J. VI. Chapter | 

Par-I9- 5 A Parſon or Rector Eccleſiæ, is he, 
. whois preſented to the Tithes, jure proprio; 
but becauſe, of old, Parſonages were beſtou- 
ed on Monaſteries, therefore they ſent Vi- 
cars, ſo called, becauſe they ſerved the 
Cure for them ; and who got a ſhare of the 
Stipend for their Pains, either ad placitum; 
Vicars. and they were called fimple Vicars ; or for 
Life, and they were called perpetual Vicars: 
And after the Reformation, the Churches 
which ſo belonged to them, continued 
Vicarages ſtill; The Titular, who came 
in the Place of the Convent, retaining the 

Right to the Parſonage duties. 


9. THERE 


Presbyterian Church Government andDiſcipline, 
that is to Jay, The Government of the Church 
by Kirk-Seſſions, Presbyteries, Provincial Sy- 
nods, and General Aſſemblies, eftabliſhed by 
Act 114. Parl. 592, reviving that Act in the 
whole Heads thereof, except that part of it, 
which relates to Patronages. By the ſame Act 
the Nefeminſter Confeſſion of Faith is approven 
as the publick and avowed Confeſſion of this 


Church. 
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6. THERE were, in the Times of Po- Tit. 5. 

pery, Collegiate Kirks built, and doted by WS 

Kings, and great Men, for ſinging of Maſs, CON | 

which were governed by a Provoſt ; *ahd 

ſome for figning, who were called Pre- 

bends And, becauſe ſome Pariſhes. were 

wide, ſome were allowed to build a Cha- 

pel for their private Devotion: And 

ſince the Reformation, theſe Chaplanaries Chapla- 

and Prebendaries ate allowed to be be- ee. 

ſtowed by the Patrons, upon Burſars in 

Colleges, notwithſtanding of the Founda- 

tions f DI ETV. 

7. Fo x underſtanding all theſe, it is Par. 1. 

fit to know, that the Primitive Church, Act 12. 

either to invite Men to Build or Dote, or 

to Reward ſuch as had, did allow ſuch 

as either had built, or had beſtowed the 

Ground whereon to build, or had doted a 

Church already built, to preſent alone, if 

they were the only Benefactors, or y 

Turns if they were moe; and they were 

called Patrons (c), or Advocati Ecclefiarum, 

according to that, | 


Patronum faciunt, Dos, AEdificatio, Fundus. 


Cc 3 8. Wren 


(c) By Act 23. Parl. July 1690, Patron ages and 
Preſentations are made void, and in place there- 
of, a Calling of a Miniſter by the Heritors and 
Elders of 5 vacant Church, is ſettled; but 
by Stat. 10, Anne Cap. 12. Patronages, as for- 
merly, are reſtored, and ſtill continue. 
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Book I. 8. WHzn a Church vaiks, the Patron 
Www muitpreſent, within fix Months, a ſit Peron 
Patron. to m_ ; 2 the Right of 151 
1 tation talls to the Biſhop, jure devoluto (d): 
— Vr. But if the Biſbop —4 to admit and col- 
Act 1. late the Perſon preſented, the Patron muſt 

complain to the Archbiſbop; and if he alſo 
reſuſe, ot delay, the Privy Council will 
grant Letters of Horning: againſt the Bi- 
_ ſhop, to receive the Perſon preſented f; and, 
during the Vacancy upon that Refuſal, 

: the Patron may retain the vacant Stipends. 
9. Up on this Preſentation the Biſhop 

cauſes ferve an Ezit# on nine Days, where- 

in all Perſons are, atter Divine Service, ad- 
vertiſed to object why ſuch a Man ſhould 

not be admitted to the Benefice: And it 


and Benefice upon the Perſon preſented F 
ee „ ic e r 


(d) The Ads of Parliament, which treat of the 
Power and Authority of Biſhops-in Spirituals, 
or in the Government of the Church, are now 
ſo interpreted, that, in place of Biſhops, ve 
read Presbyteries, wherethrough Jus devolutum, 

cc. which belonged to Biſhops, falls in the 
Hands of Presbyteries, and if they fail to ac- 
cept of, and admit a Perſon preſented, the Pa- 
tron enten an Appeal to the Synod ; and if the 
Synod do not anſwer his ExpeGation, there's a 
ſecond Appeal to the General Aſſembly, which 
never "qe final Deciſion : Tho' of late, 


2 Patron. diſpleaſed with the Determination, 
appealed to the Lords Spiritual and Temporal 
in Parliament aſſembled, and got the Sęntence 
of our ſeveral Judicatories reverſet. 
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and this is called a Colation: After T 
which, the Biſhop cauſes enter him, who TEL 
is ſo collated, by cauſing give him the Bible Collation 
and the Keys of the Church; and this is cal- (not 1 
ſed Inſtitution : © Preſentation gives onl 
jus ad rem, and Inſtitution,” jus in re, and 
is as a Seaſin. 

10. Ir the Biſhop be. Patron himſelf he 
confers pleno jure; : and the Preſentation 
and Col/ation are the ſame : Biſhops allo 
have Menſal Churches, ſo called, becauſe Menſal 
they are de menſa Epiſcopi, being a part Churches 
of his Patrimony, in which he Lives by 
his Vicars, and plants as Dioceſian Biſhop. - 
and it a Town or Paroch reſolve to make a 
ſecond Miniſter, when they are not Patrons, 
he is called a Stipendiary Miniſter ; (as are 
all Miniſters who are preſented to modified 
Stipends) and he 18'collared and inftituted 
alſo, but the Patron's Preſentation is ſuf- 
ficient in Prebendaries and other Benefic 


es, 


which has not curam Animarum; and that Le 


without the neceſſity of Collation, or In- 
ſtitutiqy; the Biſhop having no other In- 
tereſt in the Bene fices, but in ſo far as they 
concern the Cure of Souls. 
11. Br Act of Parliament, all Mini- Miniſter's 


ſters muſt have a competent Stipend, not Stipends. 
below eight Chalder of Viftal, 


or 800 
Merks, or above a 1000 Merke, or 10 


Chalder of Vittaal, (except there be juſt , k. | il 
Reaſon to give leis) t with Sho. 1 = 


Manſe and Glebe, But the Commiſſioners AR 3. 


C 4 for 


— — 


Manſe. 


* K. I. VI. 
Par. 13. 
AR. 161. 


I K. J. VI. 
Par. 21. 


AQ 8. 


8 
Par. z. 
Act 48. 
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Book I. fer Plantation of Kirks, are not now pre- 
V e ciſely tied to theſe Proportions, but may 
37 either more or leſs, according as 


they ſee Cauſe. 

132. Tun Manſe, a manendo, is the 
Place where the Miniſter is to dwell; 
the Glebe, from Gleba terra, is a Piece of 
Land for Corn and Fodder to his Beaſts : If 
there was a Manſe ot old belonging to 
the Pa: ſon or Vicar, the Miniſter has 
Right to it; if there was none, the Pa- 
rochiners muſt build one, not exceeding 
Iooo lib. and not beneath 500 Merks *, 
at the ſight of the Biſhop of the Diccie, or 
ſuch Miniſters as he ſhall appoint, with 
two or three of the moſt diſcreet Men in 
the Paroch: As alſo, the Heritors are liable 
to repair the Manſe ; but the preſent In- 
cumbent is obliged to leave it in as good 
Condition as they gave it to him f. 


13. TH = Miniſters Glebe is to com- 


prehend four Acres of arable Land, or fixteen 
Soums-graſs, where there is no arable Land, 
which is to be deſi 75 out of the Lands 
which belonged of old to Abbots, Priors, 
Biſhops, Friars, or any other Kirk-lands 
within the Pariſh * 5, with freedom of 
* Foggage, Paſturage for a Horſe and two 
Cows, Feuel, Feal and Divot; which Glebes 
are to be defi gned by Miniſters named by 
the Biſhop, with the Advice of two of the 
mf _— * * of the 1 * 
t 


— 
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che Deſignation is to be ſigned by the De- Tit. 5. 


ſigners *, | rect va 

14. Ir a Biſhop or Miniſter be conſecra- 
ted, tranſlated, or entered to his Benefice 
betore Whitſunday, he has Right to the 
whole Years Fruits, becauſe, they are then 
preſumed to be fully ſown ; and if he be de- 
poſed or tranſported before Whitſunday, 
for that ſame Reaſon he hath no Part of 
that Lear: But if he ſerve the Cure after 
WWhitſuaday, and be tranſported or depoſed 
before Michaelmas, he hath the half of 
that Year's Stipend ; and if he ſerve till 
after Michaelmas, he hath the whole. So 
that the legal Terms of Benefices are Whit- 
ſunday, at which Time the Sowing is ended ; 
and Michaelmas, at which Time the Fruits 
are reaped (e). 
15, TR Relifts, Bairns, or neareſt of 
Kin, have likewiſe Right to the Aunat 
after their Death, which was introduced 
by the Canon Lau, and by a ſpecial Sta- 


tute with us, is declared to be half a Tear's 


Rent of the Benefice or Stipend, over and 
above what is due to the Defunct, for his 
N * HE Incum 


(e) Stipends, as other conſtant annual Du- 
ties, are payable Termly; and being Ali- 
_— are to be paid 2 Anticipation ; fo 
that Whitſunday's Portion ſatisfies the Minifter 
for his Service, from that Term to Michaelmas, 
and the Miohaelnas Portion pays from that 


Term to Whitſunday. 


* K.]. VI- 


Par. 11. 
Act 116. 
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1 I. Þcumbancy * So that it he ſurvive Mit- 
. /unday, they hats the halt of that Year 
— C. II. for his Incumbancy, and the other half as 
Se; 2 Annat, and if he ſurvive Michaelmas, they 
Add. 13. have the half of the next Year for his 
Amnat. 
16. Thx Aunar is equally divided be- 
twixt the Reli& and the Children; and if 
the Defunct have neither, it belongs to the 
neareſt of Kin; it needs no Confirmation, 
for it never belonged to the Defunct, be- 
ing a mere Gratuity beſtowed by the Law 
for entertaining theſe, becauſe, it is preſum- 
ed, Miniſters have not much to leave them: 
| And; for the ſame Reaſon, it is not affect- 
able by the Defunt#'s Creditors, nor can jr 
be diſpoſed upon by himſelf to Strangers, 
either in his Teſtament or by Aſſigna- 
tion (7). 
17. THERE is a Committee of Parlia- 
HighCom ment always ſitting, called, The Commiſſion 
miſhov. far Plantation of Kirks, or Valuation of 
Teinds (conſiſting of a Select Number of 
ſv many of every Eftate of Parliament; ) 


who have Power to modify and augment 
Miniſters 


The Annat is divided among che ſurvi- 
** and Children of the Defunct, extant 
ring Time of his Deceaſe ſecundum: capita, and 
if the Relict die before Payment, her Share 
—_ her Children, and failing ſuch, to her 
her neateſt in Kin; but the Wife and her Exe- 
cutors have no Intereſt in this Annat, except 
Me ſurvive her Husband, we} it were * one 
Day, or one Hour. 
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Miniſters Stipezds, and to unite and disjoin Tit. 5 
Churches, &c. whoſe Decreets, becauſe WWW 
they are a Committee of Parliament, can- — 
not be reduced by the Seſſion, or any o- * 
ther inſerior Fudicature (g). ment. 
18. Taz Primitive Chriſtians remitted 
the Cognition of all Caſes that related to 
Religion, as the Matters of Divorce, a. 
ftardy, the Protection of dying Mens Eſtate , 
to their Biſhops, or ſuch as they imployed  * 
under them, who were called Officials, and 
with us are called Commiſſars; and are — 
called therefore Fadices Chriftianitatis : 
And they are-theretore the only Judges in 


IJ 


Divorce, becauſe it is the breach of a Vow - 


And to Scandal; becauſe it is an Offence 
againſt Chriſtianity: And of all Matters 
referred to Oath, (if the. ame exceed not 
40 lib. Scots) becauſe that Power is. con- 


rained in their Inſtructions, and that an 


Oath is a Religious Tie, 
19. Every 


(g) In the place of this Commiſhon, the Lords 
of Council and Seſſion are, by 1. Q. A. A# 9. Par. 
An. 1707, authoriſed to cognoſce and judge in all 
Cauſes pertaining to the Juriſdiction of the ſaid 
Commiſſion, conform to the Rules laid down in 
the ſeveral Acts of Parliament not repealed at 
the Time. Provided, the tranſporting Kirks, diſ- 
joining too- large Pariſhes, or os and 
building new Kirks, be done- with Conſent of 
the Heritors of three Parts of four, at leaft, 
of the Valuation of the Pariſh, whereof the 
Kirk is craved to be tranſported, &c. 


> Of Eccleſiaſtict Perſons. 
Book I. 19. Evexr Biſhop has his Commi ſſar, 
V who has his Commiſſion from the Biſhop 
; only; and this extends no further than 
the Conſtituent's Diocie. But the Arch- 
biſhop of St. Andrews has Power to Name 
tour Commiſſars, who are called the Com- 
miſſars of Edinburgh, becauſe they fit 
there, and they only are Judges to Divorce 
Commiſ- upon Adultery, and can only declare Mar- 
rs of E- riage null for Impotency ; and to Baſtardy, 
dinburgh. my a | 
vs when it has any Connexion with Adultery or 
Marriage: And they only may reduce the Sen- 
tences of all inferior Commiſſars *, though 
* K. J. VI. the Lords of Seſſion may reduce even their 
Par. 26. Decreets and Sentences. They have Iuſtructi- 
Act 6. ons from the King, which are their Rule. 
And theſe are likewiſe recorded in the 

| = _ Books of - Sederunt of Seſſion (g). 


in 


(g) The Four Commiſſars of Edinburgh, to 
whom the ſupreme Conſiſtorial Juriſdiction is 
committed, were, in Time of Epiſcopacy, no- 
minated by the two Primates, thus, The Arch- 
biſhop of St. Andrews, who is Primas TJotius 
Scotie, nominated Two, and the Archbiſhop of 
Glaſeow, ſtyled Primas Scotie (leaving out Totius) 
named other Two; but ſince the aboliſhing of 

Epiſcopacy, the Sovereign names all the Com 
miſſaries in Scotland. 

Theſe Inſtructions are recorded by Vir- 
tue of an Act of Sederunt Feb. 20. 1666, and 
8 with other Acts prefixed to my Lord 

tairis firſt Volume of Deciſions, which ſee. 
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11 . VE 
Of MARRIAGE. 


Having ſpoken fully of Perſons, as they are 
confidered in a legal Senſe ; we ſhall now 
treat of Marriage, which is the chief 
Thing that concerns Perſons, and their 
State in Law. A Ats, 


M AR RIA GE is defined to be the Murriage 


Conjunction of Man and Wife; vow- 
ing to live nnſeparably together till Death. 

2. Br Conjunction, here, Conſent is under- 
ſtood ; nam conſenſus, non coitus, facit Ma- 
tyimonium. 

3. Constnr is either, de ſuturo, or 
de praſenti, Conſent de futuro is, a Pro- 
miſe to ſolemnize the Marriage, which in 


Law is called Sponſalia; and this is not Sponſalia. 


Marriage; for either Party may reſile, re- 
bus integris, notwithſtanding of the inter- 
veening Promiſe, or Eſpouſals. Conſent de 
præſenti is that, in which Marriage does 
conſiſt ; and therefore it neceſſarily follows, 
that none can marry, except theſe who are 
capable to Conſent, and ſo Idiots, and furi- 
ous Perſons, durante furore, cantiot -marry ; 
nor [yfants, who have not attained the 
uſe of Reaſon: That is, when they 
are within the Tears of Pupilarity, which 

1 5 lr 
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Book I. is defined in Law to be 14 Years in Male, 
and 12 in Females, Niſi malitia ſuppleat 
atatem (a). | 

4. THz Law, in Decency, requires the 
Conſent of Parents, though a Marriage 
with- 


(a) The Humaniſts make the Word Malitia, 

a tranſlative Interpretation, to ſignify, Saga- 
city, Wit, and Underſtanding to do ill; and in 
the Roman Law Malitioſus and Deliſus are Syno- 
nomous (See H. Stephen's Latin Lexicon.) Now, 
the having a Faculty te hurt by Forethought, 
imports a Stability and Firmneſs' of the Organ 
on which the Mind operates, from which 


an Aptitude and Capacity to beget Children. 
Beſides, this Word Malitia in C. 9. De Deſporſa- 
tione impuberum. And in C. ult. Ejuſd. is called 
Prudentia; and it is there ſaid, Ni prudentia 
ſupplet etatem. In this Point the Civilians form 
upon a certain Number of ears, when the 
Body is thought to acquire Stability, a Rule 
concerning the Judgment, and a Capacity to 
Conſent, one of the Requiſites to Marriage; 
whereas the Canoniſts, in a retrograd Way, judge 
of the Firmneſs of the Body in young People, 
and of their Capacity to procreate, by the 
Cunning and Wit of their Mind. This Cuſtom is 
obſerved in all the Popiſh Countries, and among 
ſome of the Foreign Proteſtants, who think it 
ſafer to commit to the Magiſtrate to judge of 
the Perſons, and of the Age fit for courted 
Marriage: And in this Trial, they uſe the in- 
decent Obſervation and immodeſt Sighting. of 
the Bodies of the Male and Female, expreſſy 
prohibited by Juſtinian, L. 3. Cod. quando Tit: 
vel Unrat: eſſe de fin, In this Article we follow the 
Roman Law, and reject the Canons, 


Sufficiency in the Body, the Canonifts preſume 
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without it is valid, if the Perſons married Tit, 6. 
be capable of conſenting. — 
5. Br our Lau, none can marry who 
are nearer related than Coafin-germaus, 
which is ſuitable to the Judicial Lat of * Levit. 
Moſes *, and the ſame Degrees prohibi- chap 18. 


ted in Conſanguinity, ate allo forbidden; in "2764 
10 ron MM per. . 


Affinity. b GEE 
6. MARRIAGE, is either Regular and 


Solemn, or Clandeſtine ; the regular Way Diviſion 
of Marrying is, by having their Names pro- of Mar- 
claim'd in the Church, three ſeveral times, lage. 
which we call Proclamation of Bans, , C. II. 
without which, or a Diſpenſation from par. 2. 
the Bijbop, the Marriage is called a Clans Seſſ. 3. 
deſtine Marriage; and the Parties are fine- Act 9. 
able for it, and both loſe. their | - "hap CL. 
Mariti, and Jus Relifti, but the Marriage Self 2 

is ſtill valid *; Cohabitation allo, or dwel- AR 34. 
ling together, is preſum'd to be Mar- K. II 
riage t, if the Parties were repute Man Par. 6. 
and Wife, during their Lifetime, and ſo the * 11 
Children are not Baſtards; though they par. 2. 
cannot prove that their Parents were mar- A8 9. 
ried, unleſs it be clearly prov'd that they Seſſ. 3. 


were not married (b). 


7. FxRoM 


(b) Pres by teries are, in ſome neceſſary exigents, 
allowed to L:ſpenſs with Ec of Banns, 
Act 21. of Aſſembly, in Ano: 1638, Oe? 

By Act 5. Aff. 1699, The Name and Deſigna - 
tion of the Perſons to be married, muſt be given 
up to the Miniſter, and when proclaimed, the 
ſame muſt be audibly expreſt. The. 
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Book I. 7. From the conjugal Society atiſes the 
Www Communion of moveable Goods betwixt 


Commu- 
nion of 


Goods. 


Jus Ma- 
riti. 


Man and Ne; but the Adminiſtration 

rhereof, ducing the Marriage, is ſolely in 

the Husband ; which reaches even to 

Alicnation, and diſpoſing upon the Move- 

ables at his Pleaſure, though they be not 
diſpon'd to him by her, (Marriage being 

a legal Aſignation as to this Effect) but he 

has no further Right to her Heritage, 
ſave that he has Right to the Rents ot it, 

and to adminiſtrate and manage it, 

during the Marriage, and this is called 

Jus Mariti, and is ſo inſeparable from 
the Quality of a Husband, that he cannot, 
by our Lau, renounce his Power of Admini- 
ſtration; ſo that they are both Domini by 
this Communion; but the Husband has 
| during 


The Minifter and Kirk-Seſhon,upon grave and 
weighty Conſiderations, are in uſe to diſpenſe 
with part of the Law, by proclaiming the Par- 
ties twice in one Day, and ſometimes thrice : 
They muſt be called by their Name and Sirname. 

The AR 34. Parl. 1661, is renewed by Act 12. 
Parl. 1695, which diſcharges outed Miniſters to 
Marry or Baptiſe, and the Execution of both 
is given to any Procurator-Fiſcal, but now, by 
Ack 10. Annæ, the Epiſcopal Clergy may Marry 
and Bæptiſe. | | . 

Further, by Act 6. Parl. 1698, the Perſons ir- 
—— married are obliged, under certain Pe- 
nalties therein expreſt, to declare, when required, 
the Name of the Celebrator, and of the Witneſſes, 
that the firſt may be ſeized and puntſhed, and 
the others fined in 100 Lib, for pious Uſes. 
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during the Marriage the Adminiſtration Tit. 6. 


* 


and Diſpoſal of the Goods in the Com 
munion: But a Stranger may effectually 
convey an Eſtate to a Wife, ſo as that it 
will never be ſubject to the Husband's 
Adminiſtration (c). | ; 
8. TAE Husband is liable, during 
the Marriage, to pay her moveable 
Debts; but how ſoon the Marriage is 
diflolved, he is no further liable to pay 
her Debts, than in as far as he was a 
Gainer by her Eſtate, or that there was 
ſuch Diligences done againſt him, during 
the Marriage, that affects his Eſtate, ei- 
ther heritable or moveable (d.) 
in 9. I 

(c) The Jus Mariti is exerẽé'd in diverſe” In- 
ſtances, by the Husband, as Head of the Wife, 
and as chief Ruler of the Family. Nov, tho" 
his Powers and Faculty in theſe ReſpeCts may be 
Nleeping, yet they can never die, or be extin- 
guiſh'd by Diſcharge or Renunciation, either 
before the Marriage, -or during the ſtanding of 
it; for they're intrinſick and inherenf in the 
Quality of a Husband, which, ſo long as alive, 
he can never ceaſe to be. Beſides, the Fus 
Mariti is manifeſted in Acts of Adminiſtration of 
the Wife's Eftate immoyeable, and in the 
accountable Management of her Moveables, 
theſe the Husband may, by antenuprial Stipu- 
lations, either  wholely -paſs over to the Wife 
her ſelf, or to her Truſteè; or, he may limit or 
reſtrain them; but ſuch Portions made ftarte 
Matrimonio, and extra judicially, would be re- 
vocable. 2 2 4 
(d) The Husband, while the Marriage exiſts, 
is paſſively liable to pay the whole . 


Book I. 9. Ir the Wife conttact any Debt, or 
do any other Deed after the Proclama- 
tion of Bauns, the Husband will not be 
thereby prejudg'd. 
10. THE Husband is alſo oblig'd to 
Aliment his Wife, and if he refuſe, the 
Privy Council, or Lords of Seſſion will modify 
an Aliment to her out of her Husband's 
Means, ſuitable to his Quality, which 
they will alſo grant, ob ſavitiam, if he 
treat her inhumanely (e). 
11. THE Husband is Tutor and Cura- 
tor to his Wife, and therefore if ſhe had 
Tutors 


or moveable Debts contracted by his Wife be- 
fore Proclamation of their Marriage, tho' the 
Debt ſhould exceed the Eftate he got with her, 
and even tho' ſhe had nothing, becauſe, quer 
ſequitur commodum, eum ſequi debet & incommoduni, 
i. e. He, who gets the Benefit, ſhould bear the 
Burden ; yet he'll be looſed from this Obliga- 
tion, if, before Diſſolution of the Marriage, his 
Perion or Eſtate be not attach'd, the one by 
Impriſonment, and the other by. Decreets 
of Furthcoming, or of Adjudication, If the 
Debt be principal Sums bearing - Annualrent, 
the Intereſt muſt be paid during the Marriage, 
by the ſame Rule as .moveable Debts ; but the 
Husband is not liable for the Principal, ' further 
than he is lucratus, i. e. hath got with his Wife 
more than a ſuitable Tocher, or more than 
what may ſerve to defray the Charge of living 
ina married State, and this Quota is in arbitrio 
of the ſupreme Judge, who is to conſider all 
Circumſtances tanquam vir bonus. 

e) The Commiſſars of Edinlugb have Juriſ- 

dliction, and are in uſe to modify Aliments. 
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Tutors or Curators formerly, their Power Tit. G. 
is devolved over by the Law upon tht WWW 
Husband ; and whatever Deeds ſhe does 
without his Conſent are null, whether 

ſhe be Major or Minor, and when the is 

cited, he muſt be cited for his Intereſt ; 

and if the marry during the Dependance 

of a Proceſs, the Husband muſt be called 

_by Letters of Supplement. 

12. Becauſe the ſole Adminiſtration, du- 
ring the Marriage, belongs to the Huſ- 
band ; Law hath ſecured the Wife, that 
ſhe cannot oblige her ſelf when ſhe is 
cloathed with a Husband, albeit with his 
Conſent ; and therefore all Bands and 
Obligations granted by a Wife, ſtante Ma- 
trimonio, are, ipſo jure, null; but if ſhe 
oblige her ſelf ad fatum preſtandum, ſhe 
will be liable, as if ſhe ſhould oblige 
her ſelf to infeft any Man in Lands pro- 
perly belonging to her ſelf ( f ). 

2 13. Du RING 


(f) The meerly perſonal Obligation of a mar- 
ried Woman for a Sum of Money due by bor- 
rowing, as the Price of Goods, tho' in rem 
verſam of the Husband, and verifyed by Writing, 
fign'd either without, or with her Husband, 1s, 
— her and her Succeſſors, ipſo jure, null from 
the Beginni og thereof, and for ever: And tho 
= Beads which actually affect, and immediately 
touch her 11 as Securities an veyances, 
either perpetual or temporary, or * 
diti A ſtand; yet it WAY | be ub 
a perſonal Obligation to grant eed 45 dt 
be an effectual and a good ſolid a of Ad- 


jadication in Implement, 
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Of Marriage. 


Book I. 13. Du RING the Marriage, all Dona- 
tions made betwixt Husband and Wife are 


Donatio- 
inter vi- 


rum & 
UXOTem, 


revocable at any Time in the Donor's 
Life, (except in ſo far as they are ſuit- 
able Provi ſiuns) leſt otherways they might 
ruin themſelves, through Love, Fear, or 
Importunity; and that either expreſſy, by 
revoking what is done (though they o- 
bliged themſelves not to revoke) or tacitly 
by diſponing to others, what was ſo 
gifted (F.) 

14. ALL Rights made by a Wife to 
her Husband, or any third Party with his 
Conſent, and to his Behoof, are valid 
Rights; if they be ratified by her before a 
Judge, before whom ſhe is to declare with- 
out the Preſence of her Husband, that ſhe 
was not compelled to do that Deed, and ſwear 
that ſhe ſhould never quarrel the ſame ; 
whereas, if they be not ratified, they may 
be quarrelled, as extorted vi & metu, or 
may be revoked, as donatio inter Virum & 
Uxorem, which, the Ratification before any 
Judge does abſolutely exclude, propter Re- 


ligionem Sacramenti, the Ratification be- 
ing extra præſentiam mariti though ſhe was 
forced (g.) 15. MAR. 


(F) The Expreſſion in the Text, At any Time 
of their Life, I have changed into, At any Time in 
the Donor's Life. | 
) The Deeds of a Wife touching her Eſtate, 
made voluntarily, and freely, are valid, without 
Judicial. Ratification ; but becauſe 2 — 
5 1Icum- 
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Of Marriage. 


15. MARRIAGE is diſſolved, either by Tit. 6. 
Death, or Divorce; and if the Diſſolution, of WWW 
the Marriage be by Death, there is a Dif- 


ference, if the ſamen be within Year and 


Day of the Marriage, or thereafter : For if 


either the Husband or the Wife die within 
the Year, all Things done intuitu Matri- 
monii, became void, and return to the 
ſame Condition they were in before the 
Marriage ; except there be a living Child 
procreate of the Marriage, who was heard 


C7. | 
D 3 16. Ir 
Circumſtances within Doors, may differ, and 
be other than what they appear to be without, 
a judicial Ratification is convenient, becauſe 
Imbecillity is natural to Women, and Submiſ- 
hon to the Husband dutiful in a Wife, who, 
upon many Occaſions ſuffer perforce what they 
have no Inclination to: And ſeeing the Law 
9 that Deeds 1 prejudicial, 

ave been involuntary; therefore, purſuant 
to the Favours beſtow'd on. the Ser, and that 
the Conſtraints are Domeſtick ; upon the Wife's 
inſtructing her * even in a faint and 
imperfect Manner, ſhe will be redreſſed. To 
avoid this Hazard, to which thoſe, who Bargain 
in Things belonging to a married Woman, ei- 
ther in Property, or in Liferent, are expos d, 
The Law provides the judicial Ratification 
mentioned in the Text, which maintains the 


Conveyance, albeit the Wife had been forced to 


grant it, and that propter religionem ſacraments. 

The Deciſion relative to this Section in the 
Appendix of Notes, ſubjoin'd to former Edi- 
tions, Feb. 15. 1678, Gordon againft Maxwell, 
ſeems to have in it more Subtility, than E- 


quity. 


54 Of Marriags. 

Book I. 16. Ir the Marriage be diſſolved by 
Death after the Year expires, then the 
Wife ſurviving has Right to a Third of 
the moveable Eſtate, it there be Children, 
and to the half if there be none, and this 
Jus Reli- js called jus Reliftz; and though this 
A Right does not hinder the Husband to 
give or diſpoſe upon his Moveables in his 
Life, yet he cannot do any Deed to defraud 
his Wife of this Right, the Fraud' being 
palpable : She has alſo a Right to a Life- 
rent of the Third of the Lands, wherein he 
died infeft, and this is called a Widow, 
Terce, Terce, and to any other Proviſions con- 
E tained in her Contract of Marriage: And 
if ſne be proyided to any particular Pro- 
K. C. II. viſion, ſhe * excluded from a Terce t; 
ar. 3 Nam in hoc caſu provifio hominis tollit provi- 
* fronem Legis, ef naps, bem be cxdieſly 
para- keſerved. A Wife has Right to her Para- 
pher- phernalia, excluſive both of the Husband's 
nalia. Dominium and - Adminiſtration, by which 
is meant her wearing Cloaths and Jewels; 
88 and the Husband ſurviving, has Right to 
— the Tocher: And if he marry an Here- 
land. trix, he has Right to all her Lands after 
* Reg. her Death, during his own Life, if there 
Ma. lib.2. be a Child of the Marriage who was 
- 3. Leg. heard cry, and this is called, The Courteſie 

— 2 of Seotland (U). 
5 PACT © 17. MAR- 
(hb) Before the Act 10. Par. 1681, a Wife pro- 
vided to a Dowry, or other pattional oo 
33 men 
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of Marriage. 


17. MARRIAGE may be either de- Tit 6 
clared to have been null ab initio, for Im- WIR 


potency, Contingency of Blood, or that ei- 
ther Party ſtands married ; or elſe it may 
be difſolved for Adultery. The Cogni- 
tion of all which belongs to the Commil- 
ſars of Edinburgh privatively, or for wil- 
ful Deſertion, to be purſued by an Action 
for non adherence, either before the Commiſ- 
ſars of Edinburgh, or any interior Commiſ- 
ſar, to whole Juriſdiction the Parties are 
liable, after malicious diverting for four 
Years, they being thereupon (after due 
Admonition to adhere, and Citation for 
that effect) excommunicated; which Sen- 
rence being pronounced, is a ſufficient 


Cauſe of Divorce | : In which Caſes the * K. J. vl. 
Purſuer muſt give his Oath, that the Pro- Par. 4. 


ceſs is not carried on by Collufion ; ; and 
after a Decreet of Divorce is obtained in 
either Caſe, the Party innocent may mar- 
ry; but the Party that 1s guilty, cannot, 
and beſides, loſes all the Benefit that they 


could expet by the Marriage (i). 
< D 4 TIT. 


ment, had moreover Right to a Terce of 
Lands, &c. which is a legal Proviſion, unleſs 
ſhe was, by her Marti Contract, ſecluded 
from it; but ſince thee A, a Wife ſettled in a 
Jointure hath no Claim to a Terce, unleſs it be 
ſpecially ſo ti * 

(i) If the Wife be guilty, the Husband is 
freed from all pa&ional or legal Proviſions for 
2 Jointure ue? noon the Wife, in * oe 

N * 


Act 15. 


56 


Book 1. 


Survivance, and moreover he retains the Tocher, 


Of Minors, and their 


AY and all Eftares he got during the Marriage, 


| Minors. 


Definiti- 


Jure Mariti, or other ways. On the other Hand, 
if the Husband is guilty, the Wife immediately 
enters to the Poſſeſſion of her Liferent pro- 
vided to her after the Deceaſe of her Husband. 
who, in this caſe of Divorce, is in Conſtruction 
of Law, and in Reſpect to her, Civily dead: 
Beſides, ſhe may ſeek back her Tocher, if it has 
been paid; or retain it, if not paid. 


”— 


TIT. VII. 


Of Minors, and their Tutors and Curators. 


VY one Tears, the Law preſumes them 
to want that Firmneſs of Judgment, which 
is requiſite for the exact Management 
of their Affairs; and during that Time, 
they are called Minors, by a general Term; 
though properly, ſuch only are called Mi- 


nors, who are paſt Pupillarity, which laſts 


in Males till Fourteen, and in Females till 
— - 3 141- FW 
2. TuTORY may be defined, a Power 


on of Tu- and Faculty to govern the Eflates and Per- 


tory. 


ſons of Pupils; and the Law gives Tutors 
and Curators for the Management of their 


Affairs (a). 40% 
; 1 | 3. THERE 


( ¹i It is the common Saying or Brocard of the 


Civilians, Tutor datur Perſone, Curator Rei. 
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3. Tnzxt are three Kinds of Tutors, Tit. 7. 
Viz, Tutor nominate, Tutor of Law, and Tu- WY 


tor dative. Tutor nominate (who is like- 3 
wiſe called Tutor Teſtamentar) is he, who hemp 
is left Tutor by the Father in his Teſtament, Teſta- 
or any other Mit, and he is not obliged mentar. 
to find Caution, or give his Oath, De fideli 
adminiſtratione ; becauſe, it is preſumed, 
the Parent hath choſen a ſufficient Per- 
Joke 5 7 | 

4. TRE Father only can name Tutors ; 
bur, it the Mother, or even a. Stranger, 
give or diſpone any Thing to a Child, they 
may name a Tutor to manage what they 
give; but, if there be no Tutor nominate, 


or, if he accepts not, then there is Place 


for a Tutor of Lau, who is ſo called, becauſe Tutor of 
he ſucceeds by Law, and generally, the Law. 
neareſt Agnate, (for ſo we call ſuch as are 
related by the Father) who is to ſucceed to 
the Minor, being paſt Twenty five Tears, 
and would be Heir to him, is his“ Tutor * K. I. III. 
in Law : He takes a Brief out of the Par. 7. 
Chancellary, and ſerves himſelf before any Act 32. 
Judge, to whom it is directed, and the 
Tutor of Law muſt find Caution before he 
adminiſtrate. JJ ( 

5. Ir he do not ſerve within a Tear after 
the Time he might have ſerved, then any 
Perſon may give in a Signature to the Ex- 


chequer, and he gets a Gift under the Pri- 


vy Seal, of being Tutor dative, and finds Tutor da- 
Caution, acted in the Books of es => tive. 
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Book I, But, of old, they found Caution in the Com- 
WV mifſar's Books This Tutor, and he only, | 4 
is obliged to make Faith, De fideli admi- | { 
niſtratione (b). | [ 
6. Ir there be moe Tutors than one, the f 
major Part muſt all conſent; but the Pu- a 
pit needs not fullſcrile with his Tutors, ö 
though a Minor muſt ſubſcribe with his 
Curators : But, if there be a Tutor, fine q 
non, he muſt always be one of the Mana- [ 
gers and Conſenters. | 
7. AFTER the Years of Pupillarity, there | 
muſt be a Summons raiſed at the Pupil's 
Inſtance, ſummoning ſome of the Father's 
Side, and ſome of the Mother's Side, upon 
nine Days Warning, to appear before any 
Fudge ; and, ar the Day, the Minor gives 
in a Liſt of thoſe he intends to chooſe to 
Curators. be his Curators, and thoſe who accept, 
: mult ſubſcribe the Acceptation, and they 
> Ven muſt find Caution de Fideli *; upon all 
AR ; 4 which, the Clerk extracts an Af, which 
is called, An Act of Curatory : There uſes 
1285 to 


(b) At paſiing this Signature, a Summons exe- 
cuted againft two of the neareſt in Kin on the 
Father's Side, and againft as many on the Mo- 
ther's Side, cited to that, or to ſome other Day 

paſt, is called, to the End they may be heard, 
on what they have to ſay, againſt the Perſon to 
whom the Gift is to be granted, without which, 
Citation, or Conſeat under the Hands of the 
ſaid neareſt in Kin, to be expteſt in the Gift of 
Tutory, the Signature is null, by Way of 
Exception. A# 2. Parl. 1672. towards the End. 


, 
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to be ſometimes Curators, fine quibus uon, Tit. 7. 
and the major Part with theſe are ſtill aa 
Quorum, exccpc the Minor, in his partic = 
lar Election, hath appointed otherwiſe ; 

for the Quorum is in the Minor Power, 

and the Act bears how many ſhall be a 

Ouorum (c. r $6 — 

8. Trex are theſe Differences betwixt Diffe- 
Tutors and Curators, that Tutor datur Per- rence be- 
ſonæ, Curator Rei; a Tutor acts and ſubſcribes tixt = 
for his Pupil, a Curator with him; but — 
both muſt make Iuventary of all the Pupil's 

Eſtate, before they adminiſtrate, with Con- 

ſent of the neareſt of Kin on both Sides; 

and, if they negle& to make Inventary, Inventa- 
they will get no Expences allowed them ry. 
during their Adminiſtration, 'and may be 
removed from their Offices, as ſuſpe& * ; K. C. II. 
neither have Salaries : And both are liable Pare 2. 
to compt, but not till their Office expire, as Aq 2. 
both have Action againſt bel a for 


what they profitably expended during their 


Adminiſtration, which is called Actio tutelæ 
contraria. en 2 

9. Ir the Minor have Curators, and do 
any Thing without their Conſent to his 

(c) This Summons at the Inſtance of the Mi- 
nor, muſt be executed againſt two of the nigheſt 
in Kin on the Father's Side, and againſt as ma- 
ny on the Mother's Side, citing them to com- 
pear before the Minor's Judge Ordinary and 
Competent, to object, and ſhew Cauſe, why any 
of the Perſons to be named, ought not to be 


. 
* - 
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KC. IL 
Par. 3. 
Act 19. 


Of Minors, and their 


Prejudice; (tor he may make his Condi- 
tion better without them, but not worſe, 
the Advantage being evident and without 
Hazard) then that Act is ipſo Jure null, 
that is to ſay, he needs not revoke ; bur, 
if he have no Curators, then any Act, he 
does to his own Prejudice, 1s valid; but 
he muſt reduce the ſame thus, viz. he 
muſt write a Revocation, and ſubſcribe it 
before two Witneſſes, and regiſtrate it, and 
thereupon he mult raiſe and execute a Sum- 
mons of Reduction of that Act, ex capite Mi- 
noritatis, & læſionis, before he be 25 Tears 
of Age, wherein he muſt make appear, he 
was both Minor, and was leſed; other- 
wiſe the Lords will not repone him : 
Though this Revocation be nor abſolutely 


neceſlary, yet the executing of a Summons 


before 25, is abſolutely neceſſary : And, 
though a Minor ſwear not to revoke, yet 
this Oath is declared null by Law, and the 
Eliciter of jt puniſhable and infamous * ; 
but, if he fraudulently circumroeen another, 
by ſaying he was Major, he will not be 
reſtored againſt his own Fraud. 

10. A Tutor or Curator cannot purſue 
his Pupil, till he has compted for his Intro- 


miſſions (d); tor it is preſumed he has his Pu- 
pil's 


(d) By Act 9. Parl. 1696. It is ordained, That 
all ſuch: Actions of Compt and Reckoning, competent 
to Minors, againſt their Tutors or Curators or competent 
to Curators againſt Minors, not purſued and 2 

or 
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2s, Eſtate in his own Hands, and, what- Tit. 7. 
ever Right he buys of what belong d to 


his Pupil, is preſum'd to be bought with 
his Pupil's Means; and ſo the Advantage 

mult accreſce to the Pupil. 

11. S0 careful has our Law been to pro- 

tee Minors, and to ſecure old Eſtates, that 

minor non tenetur placitare ſuper hareditate 

ateraa * ; that is to ſay, a Minor is not *Statur. a 
obliged to anſwer any Proceſs that may Will. c. 39. 
evict his Father's. Heritage; but yet, if his 
Father's Right be quarrelled for his Father's 
Crimes or Delifts, as in the. Caſes of 
Falſhood, Forfeiture, or Recognition; theſe 
Caſes are excepted, and he is obliged to 
anſwer. Secundo, This Privilege extends 
not to Acli us concerning Marches, or Di- 
viſion of Lands. Tertio, It detends not a- 
gainſt the Superior, purſuing for his Caſu- 
alities. Quarto, Where the Minor Right is 
only quarrell d, conſequentially, the chief Right 
quarrelled belonging to a Major, there is 
no Place for this Privilege. Quinto, It de- 
fends not in Caſes where the Heritage was 
deriv'd from Collaterals, ſuch as Brothers 


or Uncles. Sexto, It detends only where the 
Heritage 


for the Space of Ten Years, after Majority of the Mi- 
nor, or after his Deceaſe, in Caſe of his dying in Mi- 
nority, ſball preſcrive for ever: And all Actions of this 
Nature 4 or competent to be raiſed, ſball preſcrive 
within Ten Tears after the Date of that Act, which 
is September 25th 1696. But it is thereby decla- 
red, That this Preſcription ſhall not run againſt Minors. 


Of Minors; and their 


Book I. Heritage deſcended everi from the Father ot 
WY Grandfather, if they died in peaceable Poſ- 


ſeſſion, and if no Proceſs was intented a- 
gainſt them in their own Lifetime. Septimo, 
It takes only Place, where the Father was 
actually infeft ; but then it is accounted He- 
ritage, though it was cenqueſt by the Fu- 
ther (e). 

12. TRE Privilege of Minority is in 
ſome Caſes allowed to the Minor's Heir : 


Which are compriſed in theſe following 


Rules. 1. It a Minor ſucceeds to a Minor, 
the Time of Reſtitution is regulated by his 
own Minority, and not by his Predeceſſors. 
2. If the Predeceſſor be Major, and intra 
quadriennium utile, Reſtitution is compe- 
tent during the Heir s Minority ; but he has 
no further of the anni utiles, than remained 
to the Defunct the Time of his Deceaſe. 
3. If a Major ſucceed to a Minor, he has 
only quadriennium utile, after the Minors 
Deceaſe, or ſo much thereof, as was unex- 
pired at that Time. But this Privilege of 
Minority, as to the Expiring of the Legal 
of Apprifings, is ſpecial and ſingular ; Vide 
infra, Tit. Appriſ. and Adjud. (H. 

13. M1NnokIrTY ends in both Men and 
Women, when they are 21 Tears of Age com- 
pleat; but after that, there are 4 Nears 
granted, wherein they may reduce what they 
did to their Leſion and Prejudice during 

D 
See June 23, 1625. Pringle againſt Ker. 
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their Minority); and theſe Years are called 
Anni utiles, or quadrieunium utile. 7 
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14. Ir a Man be an Idiot, or Furious, he Tdiotry or 
muſt be found to be ſo by an Iaqueſt, and Furioſity. 


thereafter his neareſt of Kin may ſerve them- 


ſelves Tutors ; or the Exchequer may grant 
a Tutor dative, if they ſerve not; but the 
Tutor in Law will be preferred to that 
Tutor dative, offering to ſerve quandocunque, 
and it muſt be proved to the Inqueſt, at 
the Time of the Service, that he is furious, 
and when he began to be ſo, and all Deeds 
done by him after that are aull, not only 
trom the Date of the Service, but from the 


K J. vl. 


Time that he was found to be Idiot, or Dae 


furious. 


Act 18. 


15. Ir a Perſon be Prodigal or Spendthrift, Prodigals 


4 . 


he interdifts himſelf, either voluntarily, 
which is done by a Band, whereby he ob- 
liges himſelf ro do nothing without the 
Conſent of ſuch Friends, as he therein con- 
deſcends upon ; and theſe are therefore 
called the Interdictors; and, if this Nar- 
rative be falſe, ſo that the Perſon is not 
improvident, as he relates in the Bond, 
this voluntar Interdiction will be reduced. 
Secundo, Interdiction proceeds upon a Pur- 


againſt the Prodigal, whom the Lords will 
interdif}, it they ſee Cauſe : Or, 3dh, 
Though there be no Purſuit, yet, if in ano- 


and their 
Interdic- 
tion. 


fait, at the Inſtance of the neareſt of Kin, 


ther Proceſs they find he has been often, 


or is obnoxious to be cheated, they will in- 


terditt 


| 
| 
| 
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Book I. terdif# him, ex proprio motu, and theſe two 


WV laſt are called Judicial Interdifions ; and 
no Interdiction laſts longer than the Levity 
and P7odigality which occaſioned it; but 


this requires alfo the Sentence of a Judge. 


16. Up o this voluntar Band, the Lords 
Letters of of Seſſion grant Letters of Publication; and 
Publicati- after thefe Letters are publiſhed at the 


on. Market-Croſs of the Head-Burgh of the Shire, 


where the Perſon interdicted dwells, and are 
regiſtrated, the Perſon interdifted can do 
nothing to the Prejudice of his heritabl: 
Eſtate, otherwiſe the Interdifors may re- 
duce theſe Deeds, as done after the Publica- 
tion of the Interdiftion ; (for Interdictions 
extend only to Heritage) but yet the Per- 
ſon himſelf is ſtill liable to perſonal Execu- 
tion, even upon theſe Deeds done after In- 
terdiction (g). 17. A 
[2] Albeit, one duly interdidted can do no 
Deed, which directly toucheth his Land Eſtate, 
as the giving Diſpoſitions, Wadſets, Infefrments 
of Annualrent, or of Liferent, &c. yet he may 
grant perſonal Obligations, on which, in Form 
of Law, Execution and Diligence may be raiſed 
againſt his Perſon, and againſt his Moveables, 
as Arreſtments and Forthcomings : As alfo, upon 
his being denounced and regiſtred at the Horn, 
his Eſcheat fingle, and Liferent will fall; be- 
cauſe, the Gifts of ſuch become extinct, by the 
Deceaſe of the Rebel, and only extend to move- 
able Goods, and to Rents of Lands, upliftable 
by the Party interdicted, from which the Inter- 
dictors cannot debar him; unleſs, by the Tenor 
of the Bond of Interdiction, theſe Rents in 
_ whole, or in part, be allocated for ſpecial U ſes, as 
for Aliment of the Family, or for Payment of Debt. 


erer r * 1 


Tators and 'Carators: 


ſtrator to his own Children; that is to ſay, 
is both, Tutor and Curator to them, if 
they fall to any Eſtate, during their Mi- 
nority,; and if either Pupil or Minor have 
any Legal Action to proſecute, . and want 
Tutors or Curators, the Lords, or any 
other Judge, before whom the Proceſs is 
depending, will, upon a hill, authorize 
Curators, who are therefore called Cura- 
weeds: . it ⏑ r ͤ 
18. Tutors and Curators are not Pro- 
prietors, but Adminiſtrators.; therefore; 
they can only manage rationally, and do 
every Thing for the Utility of the Pupil, 
but even this Adminiſtration does not im- 
power them to ſell Lands, or to renounce 
any heritable Right belonging to the Pu- 
pil, except for pay ing of Debt, in which 
Caſe, they muſt have a Deereet for their 
Warrant; nor. does it impower them. to 
ſet Tacks for longer Time than their Of- 
fice laſts: Nor can any Tutor be auctor 
in rem ſuam, by authorizing the Pupil to 
do any Deed for his own Advantage, ſuch 
as, to become Principal or Cautioner for 
him to a Third — (hb). 8 

ag 6, 19. Al 


© & 3:6 x 2:25 6 4-44 4:54 ; #72" 22 
. [8] To render a judicial Sale of. a Pupil's 


ds formal and firm, there's a Summons for 
that End, which hath its proper Stile raiſed be- 
fore. the Lords of Seſſion, that it may be by 
them found, it is neceſſary and profitable for 


ths 


17. A Father is likewiſe in Law Admini- Tit. 
Ad mini- 
ſtrator 
in Law. 


66 
Bock I. 
: Diligence 
of Admi- 
niftrators. 
Pro-Ty- 
tors, 


Of Minds, and their 

19. ALL: theſe Tutors, Curators and Ad- 
miniftrators, or any who behave as ſuch, 
and who are called in our Law Pro-Tutors, 
are liable to do exact Diligence; and there- 
fore, it any of their Pupil's Debitors be- 
come Bankrupt, or their Tenants. break, 
they are liable in Solidum, ſo that the Pu- 


-pil may purſue any one of the Tutors for 


the Negligence of all the reſt ; but he has 
his Relief againſt rhe reſt. 4 

20. THEY are likewiſe liable to put 
the Minor's Rents out upon Annualrent 
within half a Year, or a Term, after they 
receive them, and to put out his Money 


upon Annualrent within a Year, both 


which Times are allowed to get good De- 
bitors ; but, if his Bands bear Annual- 


rent, they are only obliged to take in theſe 


Annualrents once during their Office, and 
| * to 


the Püpil to (ell all his Lands, to the End the 
Price may be applied for paying Debt : In this 
Proteſs, they examine Witneſſes upon the 
Rental, and the Value of Lands fold in that 
Shire, in which they ly; and the Lords, Coding 
the Sale neceſſary, appoint a Day on hic 

the Lands are expoſed to 22 Roup, and 
are judged to belong to the higheſt Offerer ; (in 
the fame Manfier, 4s is practiſed in the Sale of 
a Bankrupt's Eſtate) tho' this Order is abſolutely 
required in the Caſe of Tutots, yet Minots with- 
out ſuch Precautioh, may, with Conſent of theit 
Curators, directly ſel their Lands to the 'beff 


Advantage, 


\ 


Pd 
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[Ido turn them in a principal Sum, bearing Tit. 7. 
5 Annualrent (5). © _ i | 
„ 21. AFTER Tutors and Curators have . 


once accepted, they cannot renounce; but, 
| if they miſcatry or maleverſe in their Ad- 
2 miniſtration, they may be removed by an 
Action, as ſuſpect Tutors (H. . 
. E 
(i) For clearing further this Section, one muſt 
diſtinguiſh. between Money Rent, and Victual 
- Rent, and even in Money Rent there is a Dif- 
t terence between Rent of Lands, and Annual- 
rent of Sums. 2. Between Rent due before the 
/ Tutor's entring to the Office, and that due during 
/ the Office. And, Laſtly, After the Expiration 
1 thereof. And, Fit, A Tutor after his Accepta- 
1 tion of the Office, muſt, within Vear and Day, 
. recei ve and gather in the whole Moneys, Rents, 
Annualrents, Price of Victual, and of other 
a ſuch like periſhable Goods; and Debts being 
1 paid, he is to lend, upon Intereſt, what remains, 
) after retaining a ſuitable Aliment to the Pupil. 
2. During the Office, the Tutor is to uplift the 
Money Rent of his Pupil's Lands, and, within 
a Year after it falls due, to lend it upon Intereft; 
and, if the Land Rent be paid in Victual, he 
has Year and Day after the Term of Payment, 
for making Money of it, after which it is to be 
lent, Sc. 3. Towards the ending of his Office, 
or after Expiration thereof, he 1s to gather in 
the whole Annualrents due frem the Beginning 
to the End of his Tutory, and thereof to make 
a principal Sum to be fent on Annualrent. If 
Be neglect, or do not ſufficient Diligence, &s. he 
himſelf is accomptable for the Annualrents. 
) A Tutor or Curator muſt continue in the 
Office, till it end, for he cannot ſooner be dif- 
miſſed, otherwiſe than by Proceſs before the 
ords, wherein he complains, and ſhall prove 


that the Popit or Minor is become unmanageable. 


* 0D 


1 „ 0 
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Of Minors, and their 


Book I. 22. Ir there be more Tutors or Curators, 
the Office, upon the Death of any of them, 


Slaver 


accreſces to the Survivors, except they be 
named jointly ; for then the firſt Nomi- 
nation is diflolved by the Death of any 
one of them, the Defunct not having 
truſted any one ; and for the ſame Reaſon, 
if a certain Number be declared a Quorum, 
the Nomination'fails; it ſo many die, as 
that this Number ſurvives not, nor does 
the Office accreſce to ſuch as ſurvive (1). 
23. Wx havelittle Uſe in Scotland, of 


and Patria what the Inſtitutions of the Roman Law 


Poteſtas. 


teach concerning Slavery, or Patria poteſt as ; 


for we, as Chriſtians, allow no Men to be 
| | | made 


(1) Thus far our Author hath treated his 

Title according to the ſtanding Law in his 
Time: But, that the Reader may have a View 
of a very remarkable Addition ; It is fit to know, 
That Curators now a Days, are either nomi- 
nated by a Father, or they're, of the old Kind, 
elected = a Minor after his Pupillarity. This 
Diviſion ariſes from Ad 8th, Parl. 1696. By 
which it is ftatuted, That a Father may, by any 
Deed in Liege Pouſtie, make Nomination of Per- 
ſons he thinks fit te be Tutors or Curators to his Chil- 
dren, during their Minority, containing Proviſion, that 
they, the Tutors or Curators, ſhall not be liable for 
Omiſſions, but only for their actual Intromiſſions with 
the Eſtate deſcended from the Father; and that each 
of them ſhall be liable for himſelf only, and not in So- 
Iidum, or for others. And it is ordained accordingly, 
and further declared, That Perſons named to be both 
Tutors and Curators, are free to accept the one, and 
fo decline the other: But, if the Condition of ſuch ſhall 
change, the Lords of Seſſion can oblige them either to 
Fund Caution, or to remove. See the Act. ; 


| Tutors and Carators. 


made Slaves, that being contrary to the Tit. 7. 
Chriſtian Liberty. And the Fatherly Power, WWW 


or Patria poteſtas, has little Effect with us; 
for a Child in Family with his Father, ac- 
quires to himſelf, and not to his Father, 
as in the Civil Law (m). pe | 
EE 


3 | 

(n) We have Houſes of Correction. See A# 74. 

Parl. 1579. A 268. Parl. 1597. Ac 18. Parl. 1672. 
c. We have quaſi Slaves, called among the Ro- 
mans, Aſcriptitii Glebæ, viz. Coalliers and Salters, A# 
11. Parl. 1606. Act 56. Parl. 1661. and others found 
in the Index of the Acts of Parliament, under the 
Title of Beggars, Poor, Pagabonds, and the like: 
We have hired Servants, who are under a Kind 
of Compulſion, 4c 8th, Parl. 1617. Ad 38. Parl. 
1661. A# 21. Parl. 1621. We have Apprentices 
ſubje& to the Laws of the Burgh, and their re- 
e Corporations, who, during the Time 
pecified in their Indentures, are under the Laſh 
of their Maſters and Miftrefles, and ſometime in 
a Condition worſe than that of an Hireling, and 
little better than that of a Slave. 

Parents can be compell'd to educate their Chil- 
dren according to their Ability, to put them to 
Trades; and the Children of Gentlemen not able 
to maintain themſelves, are intitled to demand from 
their Parents a Subſiſtance. As; on the other Hand, 
Children are bound to aliment their poor Parents. 

It a Child hath a ſeparate Stock, and carry on 
a Trade diftin& from his Father, tho* he get in 
the Family Diet and Lodging, yet the Gain is 
his own, and can't be touched by his Father, 
or his Creditors: It is other Ways, if the Son 
be either Apprentice or Journeyman to his Fa- 
ther, work on his Stuff, or be ſet to the Ma- 
nagement of his Father's Merchandice, or Trade; 
albeit, he may, at the ſame Time have a Peculi- 
um, 2 Portion of Goods of his own, and pro- 
per to himſelf alone, 8 
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TITLE I. 


of the Diviſion of Rights, and the ſeve- 
ral May, by * 4 * wer be 
acquired een 


B EI NG to treat in the Second Book, 


of Things themſelves, to which we 
have Right, and how we come to 

have Right to them, it is fit to know. 
2. Thar Dominium or Property is the 
Power of uſing and diſponing what is ours, ex- 


6 in 5 as We are enen Ly Law or 
, * R's . 


41 


y of Rights, * Co 
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Paction: And the Law deſigning the ge- Tit. 1. 


neral Good, allows us not to uſe ur on 
ſo as thereby cuieflj to prejudge our Neigh- 
bour. Et in emulationem vitini, _ 7 


3. T n » Property of every Thing belongs 
to ſome Perſon, or Society, and cannot float 


in an Uncertainty : Nam dominium non no- 
zeſt eſſe in pendenti. _ | 6 


- 


4. Sous Things do not fall under g- Diviſion 
merce, and ſo we cannot acquire any Pro- of things, 


perty in them, ſuch as Things common, 


as the Ocean, ( though our King bas Right 


to our 4 Seas, and to all the Shores.) 
Secundo, Things publick, which are com- 
mon only to a Nation or People; as Rivers, 
Harkours, and the Right of Fiſhing in the faid 
Rivers. Tertio, Res uni ver ſitatis, which 
are common only to a Corporation or Ci, 
as a Theater, or the Market-place, and the 


like Quarto, Things that are ſaid to be 


no „ but are Juris Divini, which 
are eithet Sacred, ſuch as the Bells f Chuercles, 
for, though we have no Conſeeratrion of 
Things fince the Reformation, yet ſome 
Things have a Relative Holineſs and Sausti- 
ty, and ſo fall not under Commerce; that is 
to ſay, cannot be bought and ſold by Pri- 
vate Perſons, Quinto, Things that are 
called Sandtæ; ig called, becauſe they 
ate guarded from the Injuries of Men, by 
{ſpecial Santiions, as the Halls of Cities, 
Perſons of W and Laus. Ser- 


. 04 & - 
F. 
* * 
' 4 


72 ( the Diviſion 

Book II. zo, Things Religious, ſuch as Church- 

ma (a). po * ' r 0,0 

F. As tothoſe Things which fall with- 

Ways of jn Commerce, we may acquire © Right to 

Property, then, either by the Law of Nature and Na- 

1 "Ys rions, or by our Civil and Municipal Lat. 
Dominion or Property is acquired by the 
Law of Nations, either by; our own Faff 
and Deed; or Secundo, by 4 Connection 
with, or Dependance upon Things belong- 

ing to us; the firſt by a general Term is 

called Occupation, and the laſt Acceſſion; 

{DS \'3t4b * „% „ „ & QOccvu- 


() The Civilians make about five CharaFerifticks 
of Things, they reckon not to belong to any 
* which they ſum up in the following Di- 
1. Cenſura, 2. Fatto, 3. Natura, 4. Tempore, 5. Caſu. 
*.* Res in nullius 2 eſſe Tonka, ey 5 
1. Things ſacred, religious, and dedicated to 
pious Uſes. 2. Things derelinquiſhed orthrown 
away by the Proprietor. 3. Wild Animals, and 
precious Stones, or the like, wav'd out of the 
Sea, and lying upon the Sbore. 4. Treaſures 
hidden in the Earth, or elſe-where. 5. The 
Eftate of one deceaſed, which no Body claims. 
- Our Law reckons the firſt Sort not to be in 
Commerce, and the reſt to belong to the King, 
| or to thoſe, who have got from him, a Gift of 
them. Og, POSI HSE, - Hl 9 
HBurial- Places, and Seats in the Church, are 
number d among — religious, tho“ they are 
commonly ſold with Lands, and ſometimes a 
Butial- place is reſerv'd by the Repreſentative of 
an ancient m_— Proprietors of the Lands 
old, tho the Perſon who reſerves, hath not a 


Fu of Ground in the Pariſh, 


nr 


A ma” 


SS a XE 


_ e a «4 


6. Occuraricn is the appropriating 
and apprehending of thoſe Things, which for- 
merly belonged to none. And thus we ac- 
quire Property in wild Beaſts, of which we 
acquire a Right, how Toon we apprehend 
them, or are in the Proſecution of them 
with Probability to apprehend them; 28 
alſo we retain a Right to them, whilſt they 
remain in our Poſſeſſion, and even after 
they have eſcaped, if they be yet recove- 
rable by us. Secundo, Ptoperty comes by 
Acceſſion; as for Inſtance, a Houſe built 
upon, or Trees taking Root in our Ground, 
and the Product alſo of our Beaſts belongs 
to us, and Ground that grows to our 
Ground becomes inſenfibly ours, and is 
called Alubio by the Civilians (b). And it 
is a general Rule in Law, that acceſſorium 
ſequitur naturam ſui principalis; and yet 2 
Picture drawn by a great Maſter upon ano- 
ther Man's Sheet or Table, belongs to 
the Painter, and not to the Maſter” of 
that whereon' it is drawn; the Mean- 
neſs of the one ceding to the Excellency of 
r OE | 
7. TRERR are many other ways of ac- 
quiring Right and Property, which may 
be referted either to Occupation or Acceſſion ; 
as if a Man ſhould make a Ship of my 
Wood, it would become the Maker's, and 
would not belong to me to whom the 


73 
Tit. 1. 
AYR 
Occupa- 
* 


Acceſhion 


| (5) Ground that grows inſenſibly to our Land. 


4 Of the Diviſion, 
Book II. Wood belonged: And this is called 
WyY>_ en in Which this is a general 
Specifica- Cle, That if the, Species can be reduced to 
uon. the rude Maſs of Matter, then the Ouner of 
the Matter is alſo Ouner of the Species, or 
Thing made; As, if. Cup be made of ano- 
ther Man's Silver, the Cup bel:ngs not to 
the Maker, but to the Owner of the Metal; 
becauſe, it can be reduced to the firſt 
maſs of Silver : © But, if it cannot be re- 
duced, then the Species will undoubtedly 
belong to him that made it, and not to 
the Qwner of the Matter; as Wine and 
Oyle made of another's Grapes and Olives, 
which belongs to the Maker, ſecing Wine 
cannot be reduced to the Grapes of which 
ii was made. +. 
8. PROPERTT is likewiſe acquired, i 
when two or more Perſons mix together 
in one what formerly belonged to them 
ſeverally ; and if the Materials mixed be | 
liquid, it is called by a ſpecial Name, | 
_ Confuſion, as when ſeveral Perſons Wines | 
on. are mixed and confounded together: But | 
if the Particulars mixt be dry and ſolid, 
ſo as to retain their different Shapes and 
Commix- Forms, it is called Commixtion; and in 
tion, both Caſes, if the Confuſion or Commixtion 
be by Conſent of the Owners, . the Body 
or Thing reſulting from it, is common to 
them all; bur if the Commixtiun be by 
Chance, then if the Materials cannot be 
ſeparated, the Thing is yet common; as 
| 3 When 


wo, 2 $5 2 
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when the Gtain or Corns of two Perſons Pit. x; 


muſt neceſſarily be a Community, becauſe 
the Separation is impoſſable : But it two 


locks of Sheep aelonguig to different Per- 


ſons, ſhould; by accident mix together, 
there would be no Community; but every 
Man would retain Right to his own Flock, 


are mixed together by chance, here there WY 


{ceing they can be diſtinctly known and 


ſeparated, and theſe two ways of Acqui- 
ſition are by Acceſſion. 


9. TR laſt and moſt oudindey, Way of Tradition 


| acquiring of Property is by Tradition, 


which is defined a Deliuery of * by 
the true Owner, with a defigu tu transfer the 
Property to the Receiver; and this Tranſla- 


tion is made either by the. real Delivery of 


the Thing it ſelt, as oa Horſe, 4 Cup, Oc. 

or by a 8 ymbolick Delivery. As, is the 
Delivery of a: little Earth and Stone. in place 
of the Lied it ſelf : For, where-the Thing 
cannot be truly delivered, the Law allows 
ſome Symbols or Marks of Tradition; 
and fo far is Tradition neceſſary to the 
acquiring of the Property in ſuch Caſes, 
that he who gets the laſt Right with the 
firſt Traditiaa, is Ain prefers d by our 


Law. 
10. Ir he who was once Proprietar 


does: ne uit his Right and throw it 
away, (hi Jy Civil Lawealls pro dere- 
lidto habere)- the firſt finder - acquires a new 
Nabe, * — * or * finding it:; 


by 


Acqui- 


ſitio 


per in- 
— 
nem. 


76 Of the Diviſion 
Book II. by which Way alſo Men acquire 
Wight to Treaſures, and to Jewels lying 
on the Shoar ; and generally to all Things 
'that belonged formerly to no Man, or 
were thrown away by them: But it is 
a general Rule in our Law, That what be- 
longs to no Man, is underſtood to belong to the 
King. 
Preſcrip- 1x1. PRESCRIPTION is a chief Way of 
tion. acquiring Rights by the Civil Law; but 
becauſe that Title comprehends many 
Things, which cannot be here underſtood, 
I have treated of Preſcription amongſt the 
ways of loſing Rights, it being upon di- 
verſe Conſiderations, Modus acquirendi & > 
amittendi. | | 
Bona f. 12. We alſo acquire Right to the Fruits 
des. of thoſe Things which we poſſeſs, bona 
fide, if theſe Fruits were gathered in or 
uplifted, arid conſumed by us, whilſt we 
thought we had. a good Right to the . 
Thing it ſelt(e): For though thereafter our 
Right was tound not to be good, yet the 
Law judged it unreaſonable, to make us 
| cls iy reſtore 


Oer -<- ww: 
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(e) Tho' the executing a Summons interrupts 
Preſcription, yet will it not put a Defender in 
mala fide, which according to the preſent 

Practick, will ſcarce begin when the Lible with 
the Purſuer's Titles are ſeen and returned by 
an Advocate for the Defender; but Litiſcon- 
teſtation puts one in mala fide after the date of 

the Add extracted. And even before that 1 
& 0 


a 
5 
| 
| 
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reſtore what we look'd upon as our own, Tit. 2. 


when we' ſpent it; and therefore when 
this bona fides ceaſeth, which may be ſeve- 
ral ways, eſpecially by intenting an Acti- 
on at the true Owner's Inſtance, we be- 
come anſwerable for theſe Fruits; though 
thereafter they be percepti &  conſumpti 
by us. | : 


of Procedure, a Defender who looſes an Arreft- 
ment raiſed upon the depending Proceſs, is ac- 
countable for the Rents arreſted, and uplifted 
by him. : 


„ 


— 


r. 


Of the Difference betwixt heritable and move- 
able Rights. , 


A VING in the former Title clear- 
ed how we acquire Rights, we 

come now to the Diviſion of them. 
2. Tux moſt comprehenſive Diviſion 
of Rights amongſt us, is that, whereby 
they are divided into heritable and move- 


able Rights. 


— 


3. HERITABL E Rights, in a ſtrict Senſe, Heritable 


from one Place to another, are moveable ; 
but that is only counted heritable in a 


legal Senſe, which belongs to the Heir, 


— 


moves 


are only Lands; and all Sums of Money, © 
and other Things, which can be moved R 


Rights. | 


of the Differences berixt 


Book II. as all other Things which fan to the Exe- 


_—_— eutor are inbyeable ; and ſs Sims of Mo- 


Annual- 
rent. 


Bands he- 


ritable 


ney, albeit, of their own Nature, they are 
moyeable; yet if they were lent for An- 


nualtent, they were of old fepured beth 


table. 


4. Fon underſtanding whereof, it is 


neceſſary to know, that albeit, by the Ca- 


non Law, all Annualrents were forbidden, 


as being contrary to the Nature of the 


Thing, (Money being barren of its own 
Nature ; ) yer the reformed Churches do 
generally allow it; nor were the Jew; 


prohibited to take Annualrent from Stran- 
25 


Bron the Year 1641, all Bands 


* Sums bearing Annualrent were heri- 


and move table as to all Effects, ſo that the Execu- 


able. 


tor who is Hares in mibilibus, had no In- 


tereſt in, nor ſhare of ſuch Bands, but they 


belonged i intirely to the Heir : But that 
Parliament finding that the reſt of the 
Children, beſide the Heir, had no Provi- 
fion by our Law, except an equal ſhare in 
the Moveables; they therefore ordain'd, 
that all Bands for Sums of Money ſhould be 


EG moveable, and ſo belong to the Executors ; 


except either the Executors were ſecluded, or 


the Debitor uere expreſiy obliged to infeft the 


* K C Creditor; which is * renewed ſince 


Par. T. 
Act 32. 


the King's Reſtauration For in theſe 
Caſes, it was clear, that by the Peſtina- 
tion of-the 8 (whict is the great 


Gs © 
* 


ms © my — 7 


33 n » _—_. „ ts ou, ww eo 


- beritable Rights; &c. 39 
Teſt in this Caſe) theſe Sums were to be Fit. 2. 
heritable; and yet all Sums bearing Ati= WYS 
nualtent, are ſtill heritable, in fo far a4 . 
concerns the Fisk, or the Relict; ſo that — 
if a Band bear Annualrent to this Day? 7,,, & 

the Fisk cannot claim any Right to it, 48 Relictum. 
falling under the Rebel's fingle Eſcheat, 
(whereby when he becomes Rebel, all 
his Moveables fall to the King;) nor has 
the Reli& any Right to a third of them, 
as ſhe has to a third of other Moveables, 
the Law having preſumed that Relics 
will be {till ſufficiently ſecured by theit 
Contracts; but whether the Sum be heri- 
table or moveable, all the bygone Annualrents, 
and generally all bygones are moveable, as 
to all Intents and Parpoſes, and ſo fall to 
Executors, and to the Fisk, and to the 
Reli&; becauſe bygone Reſts are looked 


on as Money lying by the Debitor, they 


being already payable, as all Obliga- 
tions bearing a tract of future Time be- 
longing to the Heir. try 
6. So far does the Law defer ro the 
will of theProprictar, in regulating whethet 
a Sum ſhould be heritable. or moveable, ; 
(the Law thinking that every Man is be 

Judge how his Eſtzte ſhould be TI, as 
that if a Man deſtinate a Sum to be im- sums he- 
ployed upon Land or Arinualrerit, this ritable 

Deſtination will make it herirable, and to by De- 
belong to his Heir; ot though the Sn ftination. 
was otigmally ſecured by a moveable Bind, 
275 8 ec 


8 Of «ht Difference betwixt 
Bock II. yet it may become heritable, by the Credi- 
u taking a ſuperveening heritable Security 
for it, or by compriſing for his Security. 

But yet the Creditor's Defign is more to be 
conſidered than the ſupervenient Right, 
As for Inſtance, a Sum may be moveable 
ex ſua natura, and yet may be ſecured by 
an heritable Surety; as in the Caſe of 
bygone Annualrents, due upon Iufeftment 
of Annualrent, which are unqueſtionably 
moveable of their own Nature, and yet 
they are heritably ſecured ; and even, Exe- 
cutors may recover them by a real Action 
of Poinding of the Ground. And, if a 
Jad ſet bear a Proviſion, That notwithſtand- 
ng of Requiſition, the Wadſet ſhall ſtill ſub ſiſt, 
the Requiſition will make theSum moveable, 
though it continue ſecured by the Infeft- 
ment; as alſo Sums ab initio heritable, may 
be ſecured by an acceſſory moveable Security, 
without altering their Nature; as for In- 
ſtance, if one take a Gift of /ingle Eſcheat 
for ſecuring himſelf in heritable. Sums; 
this does not alter the Nature of the for- 
mer heritable Right. 
7. THovGn a Sum be heritable, yet if 
the Creditor to whom it 1s due require his 
Money, either. by a Charge or Requiſition, 
it becomes moveable ;, for the Law con- 
cludes in that Caſe, that the Creditor de- 
, fiigns rather to have his Money, than ly- 
ing in the Debitor Hands upon the for- 
mer Security ; and if it were lying in Mo- 
| ny 
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heritable Rights, &c: 
ney beſide him, it would be moveable ;'Tit. 2} 
and a Requiſition to one of the Cautioners 


will make it moveable, as to the Principal 
and all the other Cautioners; But a 


Charge on a Band, wherein Executors are 
ſecluded, will not make the Sum move- 
able ; for the Defign of the Creditor is pre- 
ſumed to continue in favours, of the Heir, till 
che Sum be paid, or the Band innovated : 
And for the ſame Reaſon, a Requiſition 
uſed by a Wite, who has an heritable Sum, 
that falls not under the Jus Mariti, will 
not make it moveable, ſince it is preſumed, 
ſhe deſigned only to get Payment; bur not 
to give it to her Husband (a. 

8. Bur if the Creditor, who requires 
his Money, take Annualrent for Terms 
due after that Requilition, it is preſum'd, 


that he again altered his Inclination; and 


reſolved to have it heritable, and to con- 
tinue due by virtue of the firſt Secarity(b). 

9. THouGH a Band be heritable; as 
beating Annualtent, yet, before the Term 
of Payment, it is moveable-as to all Per- 


ſons (c). ; EN | 
F 10, Fxom 

(a) Yea actual Payment fo the Wife will not 
alter the former Quality of the Sum, fo long as 
ſhe retains the Money in her own Cuſtody ; 
much more fo, if ſhe lend it on a Securivy like 
to the former. 1 

(6) I have added theſe Words, for Terms due 

(e) i. e. Before the Term ſtipulated for paying 
Annualrent, which, wlien payable at two 
fometime happens to come ſooner; than the 
Term for Payment of the Principal. 


- 
erms, 
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Of the Differences betwixt 


Book IT 10. FROM all which it is clear, that 
AA WV ſome Sums are moveable, as to the Execu- 


tor, but not as to the Fisk or Relic; and 
lome may be moveable, as to the Debitor 
and his Executors, and yet may be heri- 
table as to the Creditor, and theſe repreſen- 
ting him; as for Inſtance, an Obliga- 
tion to imploy a Sum due by a moveable 
Band upon Land or Annualrent for the 
Heirs of a Marriage, that Sum, as to 
the Creditor, would be heritable ; yet quoad 
the Debitor, it would remain moveable (d). 


(a) If the Creditor be denounced and regiſtred 
to the Horn before the Term of Payment, the 
Principal, tho“ bearing Annualrent from the 
Date of the Bond, falls under Eſcheat, and if 
the Creditor die before the Principal or An- 
nualrent is due, the Capital Sum is in jure Re- 
ligt æ. And, in like manner, Tacks, which are for 
Tears to run, are in jure fiſci, while neither the 
Relict, nor the Executor of the Tackſman have 
benefit thereby. 


r. 


of the Conflitution of Heritable Rights, by 
- (Charters and Sea ſins. PESTO 67 


114 VING treated in the former 
"q Chapter, of the Difference -betwixt 
heritable and moveable Rights, it is now fit 

| Leis J og 


heritable Riphts, &c. 83 
to begin with heritable Rights, as the more Tit. 31 
Noble. + — 
2. Ou heritable Rights are regulated by Feudum 
the Feudal Lau, by which, Feudum, which 
we call a Feu, was defined to be a free und 


gratuitous Right to Lands, made to one for Ser- 


vice to be performed by him: He who grants 

this Feu, is in our Law called the Superior; Superiot 
and he to whom it was granted, is called and Vaſe 
the Vaſſal: The Superior's Right to the fal. 


Fee is called Dominium directum, and the Domini- 


Vaſſal's Right is called Dominium utile; _— 
and if that Vaſſal diſpone the Land to be mem & 
holden of himſelf, then that other Perſon, © 
who receives that Fen, is called the Sub- 
vaſſal; whereas the Vaſſal, who granted 
the Feu, becomes the immediate Superior 
to this Sub- vaſſal, and the Vaſſal's Superior gab-vat. 
becomes the Sab-vaſ/al's mediate Superior, ſal, * 
and is ſo called, becauſe there is another 
Superior interjected betwixt him and the 
Sub-vaſſal. | 

3. Tux Superior diſpones ordinarily this 
Feu, to be holden of him by a Charter 


and Seafin: The Charter is, in effect, the 


Diſpoſition of the Feu made by the Supe- 
rior to the Vaſſal; and when it is firſt 
granted Charter, it is called an Original 
Charter or Right; and whea it is renewed, 
it is called a Right by Progreſs ; and pro- 


.ceeds either upon Refiguation, when the 


Lands are reſigned in the Superior's Hands, 
for new Jnfeftment, exper in favours of he 
1 ( ren oe 


84 Of the Conſtitution of 

Book II. YVaſſal himſelf, or of ſome third Party; or 
by Confirmation, when the Superior con- 
firms the Right formerly granted; and if 
it is to be holden from the Diſponer of || | 

the Superior, that is called 2 me, and is a 
publick Right, and is ſtill drawn back to 
the Date of the Right confirmed: But | 
it the Confirmation be only of Rights to 1. 
be holden of the Vaſſal, it is called de ' 

me, and is a baſe Right, the Effect of 
this Charter being to ſecure againſt For- 1 
faulture, or Recognition of the Superior, all ] 
which are voluntar Rights; but if they | 
be granted in Obedience to a Charge up- i 
on Appriſing or Adjudication, they are | | 
neceſſar. | ( 
4. Ir the Charter contains a Clauſe De | i 
Novodamus, then it has the Effect of an 
Original Right, and ſecures againſt all It 
Caſualities due to the Superior. p 
5. I'n Charters, the firſt thing expreſſed : 
is, for what Cauſe it was granted, and if 2 
Cauſe it was granted for Love and Favour, our 1 
onerous Law calls that a Lucrative Cauſe, or for tl 
a 
Ti 
1 
1 


and lu- 2 Price and good Deeds; this we call an 


crative. onerous Cauſe. 


6. TR ſecond thing conſiderable in a 

Diſpo- Charter, is the diſpoſtive Clauſe which 
firive contains the Lands that are diſponed ; 
aule. and regularly, with us, the Charter will 
give Right to no Lands, but what are 
contained in this Clauſe, though they be 


* * 
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heritable Rights, &c. 86 
7. Tx third Clauſe is that, wherein Tit. 3. 
is expreſt the Way how the Lands are to "WY 
be holden of the Superior, and this is cal- 2 
led the Tenendas, from the firſt Word of 
the Clauſe. ' | 
8. Tur fourth Clauſe is that, which Redden- 
exprefles what the Vaſſal is to pay to the do. 
Superior, and this Duty is called the Red- 
dendo, becauſe the Clauſe whereby 1t 1s 
payable begins, Reddendo inde annuatim. 
9. Tur fifth Clauſe is the Clauſe of Ji pe- 
4 . . . ice P er- 
Warrandice, which is either Perſonal, or ſonal and 
Real; perſonal Warrandice is, when the Real. 
Author or Diſponer is bound perſonally, and 
is either ſimple Warrandice, which is only Simple 
from ſubſequent and future Deeds of the og 
Granter ; and this Warrandice is implied 
in pure Donations. Or Secundo, War- Warran- 
randice from Fact and Deed ; which is, dice from 
that the Granter hath not done, or ſhall not Fact and 
do any Deed prejudicial to the Right warran- Deed. 
ted. Or 7 res, Warrandice is abſolute, Abſolute 
and that is, to warrant againſt all Mortals : Warran- 
And in abſolute Warrandice, this is a Rule, dice. 
that an adequate onerous Cauſe preſumes ſtill 
abſolute Warrandice; but abſolute Wur- 
randice in Aſſzgnations imports only, that the 
Debt is truly due, and not that the Debitor is 
ſolvent. 
10. A1r Rights granted by the King 
are preſumed to be «Donations, and im- 
port no Warrandice. 


F 2 11. REAL 


86 


Book II. 


Of the Conſtitution of 
11. REAL Warrandice is, when Infeft- 


Ay ment of one Tenement is given in Security 


Real © 


of another. 


Warran- 12. THE Effect of Warrandice is, that 


dice, 


Precept 


if the Thing warranted be taken away, 
there 1s competent to the Party, to whom the 
Warraundice is granted, an Action of E- 
vittion. | | 

13. As Warrandice infers Relief, ſo 
Excambion infers Regreſs ; that is to ſay, 
'The Parry, from whom the excambed Lands 
are evictcd, cicher by a Deed of the Ex- 
camber, or a Detect of the Right, has Re- 


greſs and Recourſe to the Lands which be 
excambed with the Lands which are e- 


vitted; And this ariſes from the Nature 
of the Excambion without expreſs Paction, 
and is competent to, as well as againſt the 
ſingular Succefſors of Excambers, and their 
Heirs. Chr. ES e 
14. BECAUS Tradition is requiſite to 


vt Seaſin. the compleating of all Rights; therefore 


Scaſin 


the Charter contains a Command by the 


Superior to his Baillie, to give actual 
State and Seaſin to the Vaſſal, or to 
his Attorney, by Tradition of Earth and 
Stone; and this is called the Precept of 
Seafin, and upon it the Vaſlal, or ſome o- 
ther Perſon having a Procuratory from 
him, gets from the Baillie Earth and Stone 
delivered in preſence of a Notar and two 
Witneſſes, which Inſtrument is called a 
Safin. And if the Superior gives Seaſin 
M d ee himſelf, 
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heritable Rights; &c. 

himſelf, it is called a Seaſia propriis mani- 
bus; ſo that a formal Sealin is the Dſtru- 
ment of a N.tar, bearing the Delivery of 
Earth and Stine, or ſome other Symbols by. 


the Superior, or his Baillie to the Vaſſal,, or 


his Attorney The Tenor whereof is 


87 
Tic. 3 
propruts 


manibus., 


known and fixed, and now, by a late 


Statute, the Witneſſes muſt ſubſcribe the Tn- 
ſtrument *; and thus the Vaſſal ſtands 
infett in the Land by Charter and Sea- 
fin (a.) 
15. Tx1s Seaſin being but the Aſer- 
tion of the Notar, proves not, except the 
Warrand of it, that is to ſay, the Pre- 
cept or Diſpoſition whereon it proceeded, 
be produced; but a Seaſin given by a Huſ- 
band to his Wife, or by a Superior to his 
Vaſlal, propriis manibus, (without a Pre- 
cept) is ſufficient (0, when the Competition 
is with the Granter's own Heirs, or with no 
more ſulemz Rights; and f when the Life- 
rent Proviſion 1s not exorbitant, and after 
F474 Forty 


(a) Not only Feudals, but alſo Moveables, 
have, according to their ſeveral Kinds, Diverſity 
of Symbols, which Cuſtom hath appropriated 
to them, and are known by Notaries publick 
neceſſarily employ d in getting Poſſeiſion, or in 
taking Seaſin. 


() A Seaſin propriis manibus muſt be admi- 


nicled, either by a ſeparate Oblig tion to grant 

the Infeftment, or by' the Husband's, &c. fign- 

ing before Witneſſes, the Notaries Inſtrument. 
TI have added theſe Words, when the Liferent 


Proviſion. 


* K. C. II. 
Par. 3. 
Act 5. 


88 Of the Conſtitution of 
Book II. Forty Years, there is no Neceſſity to 
produce either Precept of Seaſin, or 
i TL Procuratory of Reſignation by a ſpecial 
AQ 214 Statute f. 4 
45. THr1s Seaſin muſt be regiſtrated 
* K.J.VI. within 60 Days, either in the general 
Par. 23. Regiſter at Edinburgh, or in the particular 
AQ 16. Regiſter of the Shire, Stewartry, or Re- 
pality where the Land lyes *, elſe the 
Right will not be valid againſt a ſingu- 
lar Succeſſor; that is to ſay, if any 
other Perſon buy the Land, he will not be 
obliged to take notice of that Seaſin; 
but the Right unregiſtred (c) will ſtill 
be good againſt the Granter and his 
eirs. Eg 
17. Ir Lands ly diſcontigue, every Tene- 
ment muſt have a ſpecial Seaſin, except 
they be united in one Tenement, and 
then one Seaſin ſerves for all; if there 
be a ſpecial Place expreſſed, where Sea- 
fin ſhould be taken; but if there be 
no Place expreſſed, then a Seaſin up- 
on any Part will be ſufficient for the 
whole Contiguous Tenements, (theſe being 
naturally united ; ) but will not be ſufficient 
for Lands lying diſcontigue: And one 
Seaſin will ſerve forall Tenements of one 
Kind; but where they are of ſeveral 
Kinds, as Lands, Mills, or holden of dif- 
ferent Superiors, or by a different — 
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(e) I have added Unregiftred, 


heritable Rights, &c. 89 

of the ſame Superior, theſe (though Conti- Tit. 3. 
uous) will require ſeveral Seaſins: The 

ymbols of Poſſeſſion being different, for 
Lands paſs by the Tradition of Earth and 
Stone, and Mills by the Clap and Hap- 
per (d). | | 

18. SoMETIMEs Lands are erected pregion 

into a Barony, (the Nature of which is in a Ba- 
explained before, Tit. inferior Fudges) and rony. 
whenſoever this is granted, Union is implied 

as the leſſer degree (e). 

19. ExECTION in a Barony can 

only be by the King, and is not com- 
municable by any Subaltern Rights, albeit 
the whole Barony be diſponed, though 
the Union may be thereby communicated. 

20. THis Union can only be granted 
by the King, which he may grant, either 
originally, or by Confirmation ; and being 
ſo granted, it may be tranſmitted by the 
Receiver to a Sub-vaſſal; bur if a part of 
the Lands united be diſponed, the whole 
Union is not diſſolved, but the Part diſ- 


poned 
(d) The Diverſity of Tenements 13 
their diſtant Lying; and tho they be contiguous, 


yet this — may come from the Holding, 
when there are ſeveral Superiors; or tho there 
is but one, if there be Jiforent Tenors, or dif- 
ferent Services in the Reddendo. 

Lands which are reckoned to be diverſa Tene- 
menta, if they hold of one Superior, may be 
united by the King, and conveyed down by 
Subaltern Infeftments, wherethrough the Seaſin 
of one ſerves for all. 8 


(e) See Book I. Tit. 3. 8 17: 


90 


Of the ſeveral Kids 


Book II. poned only; and this Union, and all o- 
tiber Privileges and Proviſions can only be 


Diviſion 
of Feus. 


Ward. 


granted in the Charter, but not in the 
Seaſin. 

21, RRE AI Rights, being thus eſtabliſh- 
ed by Charter and Seaſin, are not affected 
or burdened by Backbands, or other per- 
ſonal Declarations; ſo that ſingulat Suc- 
ceſſors are not obliged to take notice of 
them; but till they are ſo compleated, 
ſuch Declarations (though perſonal) do 
affect them, and are valid againſt ſingular 
Succeſſors: But they affect perſonal Rights, 
ſuch as Bonds or Contracts, even though 
they be not intimated. 
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Ki 
Of the ſeueral Kinds of Holding: 


HE firſt Diviſion of Feus, from the 

ſeveral Kinds of Holding, is, that 
ſome Lands hold Ward, ſome Feu, ſome 
Blench, and ſome Burgage. 

2. Fon underſtanding N ard-holdings, 
it is fit to know, that, at firſt, all Fus were 
Rights granted by the Longebards, and the 
other Nurthern. Nations, (when they con- 
quer'd /taly) to their own Soldiers, for Ser- 
vice to be done in the Wars ; and there- 
fore Ward-holding, which is the propereſt 
Holding, is called ſervitium militare ; = 

2 
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of Holdings. om 
- all Lands are therefore preſumed to hold Tit. 4. 
| Ward, except another Holding beexpreſs'd ; WWW. 


and ſervitium debitum & conſuetum 15 1n- 
terpreted to be Murd- holding. 
3. TAE Advantages ariſing to the Su- 
perior, by the Speciality of this Holding, are, 
that the Superior has thereby the full 
Mails and Duties of the Ward: Lands, 
during the Years that his Male-Vaſſal is 
Minor * ; for the Feu being given oxigi- «q. 
nally to the Vaſſal tor Military Service, it Par. 3. 
returns to the Superior during Minority; Ac 35. 
becauſe the Law preſumes, that the Mi- 3 VI. 
nor is not able to ſerve his Superior in the AS pou 
ar,; but in Female Vaſſals, this Caſuali- 
ty laſts only till 14 Tears compleat ; becauſe 
they may then marry Husbands, who may 
be able to ſerve the Superior, and this pro- 
perly is called the Caſuality of Wurd: For 
Marriage is due in other Holdings, as 
ſhall be cleared in the next Title. | 
4. SOMETIMES the Superior is content 
to accept a liquid Quota, or annual Preſta- 
tion, in place of the Mails and Duties, that 
fall to him by the Wurd, and this Holding 
is called Taxt- ward: The Marriage is al- 
ſo taxt in that Caſe to a particular Sum; 
but, though theſe Taxt-ward and Taxt- 
marriage Duties become debita Fundi, they 
being expreſs'd in the Reddendo ; yet, be- 
cauſe the Holding remains till a Hard- 
Holding, therefore Lands holding Taxt- 
ward recognoſce, it they be diſponed with- 


2. 
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92 Of the ſeveral Rind: 
Book II. out Conſent of the Superior. When a Vaſſal 
holds immediately Ward of the King, and 
a Sub-Vaſſal holds Ward of that Yaſlal, 
this is called Black Ward, or Ward upon 
Ward. 
Feu hold- 5. Fzu-HoLDING, is that, whereby 
ing. the Vuſſal is obliged to pay to the Supe- 
rior a Sum of Money yearly, in Name of 
Feu-duty, Nomine Feudi firmæ (a). 

6. T #15 Holding has ſome Reſemblance 
with the [ Emphyteofis ] in the Roman Law, 
but it is not the ſame with it; for Em- 
phyteofis was a perpetual Location, contain- 
ing a Penſion, as the Hire which was 
granted, for improving and cultivating bar- 
ren Ground ; but our Feu-holding comes 
from the Feudal Law, (whereof there is 
no Veſtige in the Civil Law) and paſles 
by Infeftment to Heirs. 

Blench- 7. BL1ENCH-HOLDING is that, where- 

holding. by the Vaſſal is to pay an Eluſory Duty, 

merely for Acknowledgment, as a Penny, 

or a Pair of Gloves, nomine alba firmæ, and 
ordinarily it bears, /i petatur tantum. 

8. THzessz Blench Duties are not due, 

whether they be of a yearly Growth, or 

not, except they be required yearly by the 

*K.J. VI- Superior; as for Inſtance, if the Blench 

Par. 18. Duty be yearly Attendance at ſuch a Place, 

"et 14. or a Roſe yearly, the Superior can ſeek nothing 


for 


(a) Victual may, by a Reddendo, be a Feu- 
duty in part, or in whole, 


of Holaings. Þ 
for his Blench Duties, except he required the Tit. 4. 
Jame within the Tear : But the Exchequer WWW 
now puts a Value upon every Blench Duty 
that can be eſtimated, ſuch as Gloves or 
Spurs, and exacts them for all bygone 
ears within Preſcription ; though they. be 
not required yearly. IF 
9. BURGAGE-HOLDING is that Du- Burgage- 
ty, which Burghs Royal are obliged to pay holding. 
to the King, by the Charters, erefing them 
in a Burgh Royal, and in this the Burgh is 
the Vaſſal, and not the particular Burgeſſes z 
and the Bailiffs of the Burgh are the King's 
Bailiffs : Nor can Seaſin in Burgage Lands a. k. j. vl. 
be given by any other than the Baile, and Par. 1. 
Town-Clerk *, if the Town have any, and Ac g. 
they mult be regiſtrated in the Town-Clerk's 1 
Books f (b): S $3; 0 
10. Wat n Lands are mortified (which 
we call ad manum mortuam) to Churches, 
Hoſpitals, or other pious Uſes ; the So- 
ciety to which the Mortification is made, Morne 
becomes Vaſſal, and the Reddendo being — x 
only Praces & Lachryme, and the Society 
never dying, the Superior loſes many Ca- 
ſualities of the Superiority ; wherefore 
Lands cannot be mortified, without the 
Superior's Conſent (c). 
| p 2 9 51 | 


(5) See h. t. 3. 8 16. 
(c) That the Revenue of the Crown may not 


be diminiſhed, the Barons of Exchequer have, 
fince the Union, refuſed to paſs any Signatures 
of Lands holding of the Crown, in Favours of 
Societies, Incorporations, or Bodies politick. 
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HAY WV e. 
Of the Caſualities due to the Superior. 


HE Feu being thus ſtated by the 
Superior in the Perſon of his Vaſſal, 
it will be fit in the next Place, to conſider, 
; what Right the Spertor retains, and what 
Right the Vaſſal acquires by this Conſtitu- 
tion of the Feu. 
2. T Superior retains ſtill dominium 
directum in the Feu, and the Vaſlal has 
only dominium utile; and therefore, the 
Superior is ſtill infeft, as well as the Vaſ- 
ſal ; But the King needs not be infeft, for 
he is infeft Jure Coronæ, in all the Lands 
of Scotland; that is to ſay, his being King 
is equivalent to an Infeftment. 
3. TE Superior has different Advan- 
tages and Rights, according to the diffe- 
rent Manner of Holding,; and there are 
ſome Rights and Caſualities common to 
all Holdings. 4429; 
4. WARD-HOLDING gives the Su- 
perior a Right to the Mails and Duties of 
> his FVaſſals Lands, during all the Years that 
his Vaſſal is Minor; and this is properly 
called the Caſuality of Ward; but the Su- 
perior or his Donatar are obliged to en- 
tertain the Heir Male, or Female Vaſſal un- 
der 14 Tears (a), if he have no other Fey or 
| | Blench 
(a) I have added theſe Words Male, or Fe- 
Maio Vajal me 14 ln. 
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Blench Lands, and to uphold the Houſe; Tit. 52 
Parks, Cc. in as good Condition as they \/WW 
found them; and muſt find Caution for e 
that Effect . . 

5. Ir the Viſſal ſell or diſpone the x, Ja. v. 
larger () Half of his urd- Lands to any, ex- Par. 4. 
cept his appearand Heir, who is alioqui ſuc- At 15+ 
ceſſurus, without the Conſent of his Supe- 
rior, the whole Wuard-Lands fall to the Recog- 
Superior” for ever; and this we call * Re- nition. 
cognition, Which is introduced to puniſh * Statuta 
the Ingratitude of the Yaſſal, who ſhould Rob. 3. 
not have diſponed the Lands, which is pre- . 19. 
ſumed he got gratuitouſiy from the Superior, 
without his own Conſent; and to ſhun 
this, the Vaſſal in Vurd- Lands gets the 
Supertor's Confi: mation, before he takes In- 
feftment ; for, if he take Infeftment before 
he be confirmed, the Lands recognoſce, as 
ſaid is; fince the Vaſſal ſhows ſufficiently 
his Ingraticade, by the very taking of the 
Trfeftment. But, if the Seaſin be null in it 
ſelf (c), it infers no Recognition; becauſe, in 
ow, Caſe, there is no Right tranſmit- 
re * 23 * _ - 0 
6. AND 


) I have added the Word lager. 
(e) The Nullity our Author points at, muſt re- 
ſpect the Effentials, and intrinſiok Parts of the 
nſtrument or Warrant of it, as, if the Precepft 
mention not the Name and Deſignation of the 
Writer and Witneſſes, &c. Or, if the Inſtru- 
ment proport not Tradition of the proper Pol 


— 
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Book IT. 6. Ax p, though the Vaſſal at firſt did 
dot ſell the Half, without the Superior's 
Conſent ; yet, it he thereafter ſell as much 
as will extend to more than the half of 
the Fu, the firſ®s Purchaſer will like- 
wiſe loſe his Right, if it was not con- 
firmed before he took Infeftment. And this 


ſet, though the Back-Tack-Duty does not 
extend to the equal halt of the Value of the 
Lands, if the Lands wadſet exceed the ma- 
jor Part of the T'enement : But Alienation 
of Teinds infers not this Caſuality ; be- 
cauſe Tithes are not holden-ward. 
Novoda- 7. Nor only a Confirmation or Nuvo- 
mus. damm, if it expreſs Recognition; but the 
Superior accepting Service, or purſuing 
for the Caſualities, or accepting Right 
from the Vaſſal poſterior to the Deeds in- 
ferring Recognition, are a paſling from the 
Recognition, becauſe they infer the Supe- 
rior's Acknowledgment of the Vaſlal's 
Right. And Inhibition raiſed and execu- 
ted before the Recognition be incurred, ſe- 
*K.].VII.cures againſt the ſame by a late Statute (d). 
Par. 1, | 8. RecoG- 


as the Want of extrinfick Solemaities, as the 
not Regiſtration of the Inftrument of Seaſin, 
within Sixty Days, does not wholly annul, for 
it will be of ſome Effect; as is ſaid in h. t. 3. 
S 16. So, in like Manner, it will operate Re- 
1) Not only the $ or Right t 
(4) Not only the Superjor's granting Right to 
his Vaſſal ; but alſo his accepting N 


9 . 


real 


holds, even where the Lands are but ad- 


Act 4. bols, or be not ſign'd by two Witneſſes. For, 


1 oe Oo ons. = Wo Wo "aw 


a x © COU... 


* Pay, = I pos 
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8. Rr co NITION takes Place in Tit. 5. 
Taxt-ward, as well as Simple-ward, but WWW 
in no other Manner of Holding, except the 
ſame be expreſſy provided in the Vaſlal's 
Charter: For Ward- holding is preſumed to 
be the only proper Feudal Right. 

9. Ir the Vaſſal denieth the Superior, Diſctz 
he loſes his Feu, and this is called Diſcla- mation. 
mation *; but any probable Ground of I *Staturz 
norance will take off this Forfeiture, ob. 3. 

to. Ir the Vaſſal, who holds Ward- R, fla 

| : ; ; eg. Ma- 

Lands dies, having an Heir unmarried, whe- jeſt. lib. z. 
ther Minor, or Major, the Superior gets cap. 63. 
the Value of his Tocher, though he offer Par. 6. 
him not a J/oman to be his Wife; but, if AR 9. 
the Superior offer him his Equal for a 
IWife; and he refuſes to accept her, and 
marries any other Perſon ; the Superior 
gets the Double of his Tocher, and one of 
theſe Caſualities is called the fingle Avail Avail of 
of the Marriage, and the other the double the Mar- 
Avail of the Marriage; but the Maodi ca- 8e. 
tion of this is referr'd to the Lords of Seſſion, 
who conſider ſtill what was the Vaſfal's 
free Rent, all Debts 27 * and the or- The fngte 
dinary Modification of the fingle Avail is The 
about two — Rent of £ Vaſſal's free _—_— 
Eſtate, even though the Heir was Heretrix; the Mar- 
and the double Avail is but a Year more, riage. 

| G 1 
teal Right on the Land, takes off the Effect of 
Recognition, provided theſe Rights be poſterior 
to the Deeds inferring Recognition; and upon 
the Superior's Part be voluntary, i. e. not in Obe- 
dience to a Charge of Horning. 


98 Of the Caſualities due 


Book FI. which is three Tears free Rent : And though 
V there were moe Heirs Portioners, there will 
only one Avail be due for them all. 

11. Thon this Caſuality of Mar- 
riage be (till due in all Y/ard-holdings, yet 
they may be due by expreſs Paction in other 
Holdings; and chere are many in Scotland, 
who hold their Lands Feu, cum maritagio; 
and in both Caſes, the Marriage is debitum 
Fundi, 

12. THO UO, as to the Caſuality of 
Ward, every Superior has Right to the 
Ward-Lands holding of himſelf, where the 
Vaſſal holds Ward-Lands of moe Superi- 
ors ; yet the Caſuality of Marriage falls 
only to the eldeſt Superior, becauſe there 
cannot be more Tochers than one, and he 
is the eldeſt Superior, from whom the 
Vaſſal had the firſt Eu; but the King is 
{till preſumed to be the eldeſt Superior, 
becauſe all Feus originally flowed from 
him. 

13. Ir is thought, that the Reaſon why 
this Caſuality is due, was, becauſe it was 
not juſt that the Vaſſal ſhould bring in a 
Stranger to be Miſtreſs of the Feu, without 
the Superior s Conſent ; for elſe, he might 
choiſe a Wife out of a Family that were 
an Enemy to the Superior ; but I rather 
think that both Ward and Marriage 
proceeded from an expreſs Paction betwixt 

King Malom Kenmore and his Subjects, 
/ when he firſt feued out the whole Lands of 
| Scotland, 
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Scotland, amongſt them; as is to be ſeen in Tit. * 
the firſt of his Statutes. A Rn 
14. T x ſpecial Duty ariſing to the Su- 3 

perior in a Feu-holding is, that the Supe- ap. 1. 
rior gets a yearly Feu-duty paid to him; peu-duty; 
and, it no Part of this Feu-duty be paid for 

two Years, then the Vaſlal loſes his Fez, 

ob non ſolutum Canonem ; for the Feu-duty 

is called Canon; and, if this Proviſion be 
expreſs'd in his Charter, he will not be al- 

lowed to purge this Irritancy, by offering 

the Bygones at the Bar; but, though this 
Provifion be not expreſs'd in the Charter, 

yet the Feu will be annulled for not Pay- 

ment of the Feu-duty, by an expreſs Act 
of Parliament ; but the Vaſſal, in that f K. J. VI. 
Caſe, will be allowed to purge at the Bar; Par. 15. 
and the Reaſon of this Difference is, be- AR 246. 
cauſe the expreſs Paction is thought a 

ſtronger Tie than the mere Statute (e). 
15. A Clauſe irritant, in our Lau, ſigni- Clauſe ir- 
hes any Provifion, which makes a Penalty ritant. 

to be incurred, and the Obligation to be 

null tor the future; as, where the Superior 
gives out his Fu upon expreſs Condition, 

that, if the Fu- duty be not paid, the Fu 

ſhall be null and reducible, and a Clauſe re- Clauſe re- 
ſolutive is a Provifion, whereby the Con- ſolutive. 
tract to which it is aſſix d, is for not Perfor- 
mance, declared to have been null from the 
Beginning. G 2 16. The 
(e) I have chang'd three, to two Yeats; con- 

form to Act 246. Parl. 159). which ſee; and our 
KAuthor's Obſervations on it. 


—— 
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16. TRE Caſualties that are due by all 


Manner of Holdings, and which ariſe from 


Non- 


entry. 


Retour 
Duty. 


the very Nature of the Fru, without any 
expreſs Pattion, are Nonentry, Relief, and 


Liferent Eſcheat. 
17. NoNENTRY is a Caſuality, where- 


by the Superior has Right to the Mails 


and Duties of the Lands, when there is not 
a Vaſſal actually entered to the Lands, or, 
where the Vaſſals Right is reduced after 


he is entered; and the Reaſon why this 


is due to him, is, becauſe he having given 
out his Fu to his Vaſſal for Service, when 
there is no Vaſſal entered, the Law al- 
lows him to have Recourſe to his own 
Feu, that he may therewith provide him- 
ſelf a Vaſlal, who may ſerve him: But, 
though the full Rents of the Lands be due 
to the Superior, from the very Time that 
he cites his Vaſſal, to hear and ſer it found 
and declared, that the Lands are in Non- 
entry ; yet, before that Citatioz, the Supe- 
rior gets only the retoured Duties; and the 
Reaſon of the Difference is, becauſe, after 
Citation,there is a greater Contempt than be- 
fore, and ſo is to be more ſeverely puniſhed. 

18. Fo x underſtanding which retoured 


d Duty, it is fit to know, that there was, of 


Old, a general Valuation of all the Lands of 


Scotland; but thereafter, there was a new 


Valuation, the firſt whereof is called the 
old, and the ſecond the new Extent, and 
both are call d the retour d Duty, — 


to the Superior. 


they are expreſs'd in the Retour (or Return) Tit. 5. 
that is made to the Chaucel/ary, when an 


Heir is ſerved; but both are very far be- 
low the Value to which Lands are now 
improved, though, in our Law, the new Ex- 
tent be conſt ructed to be the Value: But, 
it the Lands be not retoured, the Donatar 
to the Nozentry will have Right to the 
full Mails and Duties, even before Cita- 
tion: The old Extent is ſaid to be made 
tempore pacis, and the neu Extent tempore 
belli; and the moſt probable Reaſon of 
theſe Terms is, that the firſt Valuation was 
very mean, being made in Time of Peace: 
But our Kings being engaged thereafter 
in War with the Engliſh, there was a new 
Valuation made much greater than the 
firſt, to augment the Revenue for Main- 
tenance of the War: And therefore, the 
new Extent or Valuation is ſaid to be 
made tem pore belli. 

19, Bur, in an Irfeftment of Aunualrent, 
the whole Annualrent is due, as well be- 
fore Declarator, as after ; becauſe the 
whole Annualrent is the retoured Duty, 1t 
being retoured, valere ſeipſum ; and that is 
called an Infeſtment of Annualrent, when the 


Laſſal is not infeft in the Property of the par- Infeft- 
ment of 


unity of Money, to be paid out of the Lands; _ 


ticular Land/; but is infeft in an yearly An- 


as for Inſtance, if a Man ſhould be infeft in 
the Sum of Five hundred Merks yearly, to 
be payable out of any particular Lanas, 
* G 3 being 
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Bock II. being worth 500 Merks yearly, how ſoon 
Wyo the YVaſſal, who had Right to the 500 


Merks dicd, the Superior would have 
Right to the whole Aunnalrent yearly, un- 


til the Heir of the Vaſſal be entered. Vide 


infra Tit. Redeemable Rights, $ Annual- 
rents (Y. | 

20, THERE is no NMnentry due in Bur- 
7 Lands ; becauſe the Burgh it ſelt is 
Vaſſal, and never dies; and fo therefore 
neither does the Burgb nor any private 
Burgeſs pay Nonentr), the Duty payable by 
the Bargeſſes, being only Watching and 
Warding : And yet their ſingle Eſcheats 
fall to the King. The Nunentry ſubſe- 
quent to the Ward, is of the Nature of the 
Ward; and, if the Superior or Donatar 
were in Poſſeſſion, they have Right to the 
full Mails and Duties, without any Decla- 
rator ; but in that Caſe, the Donatar' Right 
extends only to three Terms ſubſequent to the 
Ward, after which there is Place to a ſecond 


Donatar (g). 
| 21. WEN 
8 This is alter'd. And by Ad 40. P. Fuly 1690. 
8 


t is ſtatuted, That in Time coming, Annualrents 
all be retour d only to the Blench Duty, er other Du- 


ty contain d in the Bond, or Infeftment of @nnualrent ; 


and this no ſpecial Declarator ſhall, until Citation in 
the general Declarator, be ſuſtained further than for 
theſe Duties. | | 
: See h. | $, C 15. | 

(g) I have taken out the Words Liferont, as 
cell at, in the former Editions, being diſagree- 
able to Law, and to what is ſet down in F 35. h. 
ſeems to have crept in by Miſtake, * 


0 


to the Superior. 103 


21. WHEN the Vaſſal enters, he pays Fit. 5; 
an Acknowledgment to the Superior, which WW 
is called Relief ; becauſe *cis paid for re- Relief. 
lieving his Land out of the Superior's 
Hands. It is debitum fundi, and affects not 
only the Ground really, but the Vaſſal per- 
ſonally, who takes out the Precept for in- 
fefting himſelf; though he never takes Iu- 
feftment thereupon. 

22. T ae Value of this Caſuality varies, 
according to the Nature of the Holding ; 
tor in Blench and Feu-holdings, 1t 1s only 
the Double of the Feu or Blench-duties ; 
but in Ward-holdings, it is the full Duty 
of the Land, if the Superior be in Poſſeſſi- 
on the Time of the Vaſſal's Entry ; but, 
if the Superior was not in Paſſeſſion, even 
though the Vaſſal was Minor, then the 
Superior gets only the retoured Duty; and 
it is ſo tar from being preſumed, to be 
remitted by the Superior entring his Vaſ- 
ſal, that it is ſtill exacted by the Exche- 
quer, though it be gifted with the other 
Caſualities. | 

23. For underſtanding Liſerent Eſcheats, Liferent 
it is fit to know, that when any Man does Eſcheat. 
not pay a Debt, or perform a Deed con - 
form to his Obligation, his Obligation is re- 
giſtrated ; it it carry a Conſent to the Re- 
giſtration in the Body of it, or, if it do 
not, there muſt be a Sentence recovered, 
and upon that regiſtrated Writ or Decreet 
(for a regiſtrated Writ is a Decreet in the 

G 4 Con. 


5 
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Book II. Conſtruction of Law) there will be Letters of 
WY Horning raiſed, and the Party will be char- 
ged; and, if he pay not within the Days 
allowed by the Charge, he will be denounced 
Rebel, and put to the Hun, and from the 
very Date of the Denunciation, all his Move- 
ables fall to the King by a Caſuality. which 
Single is called fingle Eſcheat; but now ſingle 
Eſcheat. E ſcheats fall likewiſe to Lords of Regalities, 
it the Perſons denounced live within a Rega- 
lity ; becauſe, the King uſes to gift all ſingle 
E ſcheats at the Erection : But, it they be not 
expreſly gifted, they remain with the King. 
1 . x the ſingle E ſcheat fall all 
Sums that are moveable quoad Fiſcum, and 
all bygone Annualrents, even of heritable 
Sums, and the bygone Rents of Lands, 
together with the Crop that is upon the 
Ground the Time of the Rebellion (H), and 
the Mails and Duties due at the Term, 
immediately ſubſequent to the Rebellion. 

25. Ir the Vaſlal continue Year and 
Day Rebel, without relaxing himſelf, (which 
Relaxation is expeded by Letters under the 
Relaxati- King's Signet, expreſly ordaining him to be 
12 relaxed from the Rebellion) then he is eſteem- 
ed as civilly dead; and conſequently not 
being able to ſerve the Superior, the Law 
gives the Superior the Mails and Duties of 
his Fru, during all the Days of the Vaſlal's 

SASS, ee we, en LN Life; 
(5 Add, yea, till Year and Day after Re- 
bellion, unleſs the Rents of Lands fall to 2 

Superior by Liferegt Eſcheat, See § 28. h. 


to the Superior. 
Life; and this Caſuality is called Life- 
rent E ſcheat : So that every Superior, as 
well as the King, has Right to the Mails 
and Duties of the Lands holden ot himſeif*, 
if his Vaſſal was once inteft, and even 
though he was not infeft, if he was p- 
earand Heir, and might have been in- 
fett, for his lying out ſhould not prejudge 
his Superior; but, it a Man have Right 
by Diſpoſition, whereupon no Infeftment 
followed, the King only will have Right 


wp 


TI Ayo 


- 
7 


* K. Ja. V. 


Par. 4. 
Act 32. 


to his Liferent Eſcheat, ſince the fingular: 


Succeſſor not being yet infett by the Supe- 
rior, of whom he is to hold his Lands, 
that Superior cannot have Right, and con- 
ſeqguently their Liferent falls to the King; 
and the Liferent of Miniſters, in ſo far, as 
concerns their Manuſes and Glebes, falls alſo 
to the King; becauſe they require no In- 
feftment, and are not holden of any other 
Superior : But all heritable and Liferent 


Rights requiring no . Infefttment- of their 


own Nature, ſuch as a Terce and Liferent- 
Tacks fall not to the King, and Liferent- 
Tacks fall to the Maſter of the Ground, (i) for 
the Liferent by Terce pertains to the Superior, 
during the Liferenter's Lifetime * (. 

26. Tris 


(i) In the End, I make and, for. 3 

(*] So ſoon as, a fingular Succeſſor is infeft, the 
Spperior is intitled to Caſualities ; and in Conſe- 
quence thereof, hath Right to the Liferent 
Eſcheat of his Vaſſal Rebel, at the Time of 
Entry, unleſs the Charter have a Novodamys in- 


gro din it. 


K. J. vi. 


Parl. 22. 


Act 15. 
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Book II. 26. THIS Liferent Eſcheat comprehends 
only Rights, to which the Vaſſal himſelf 
had Right for his Lifetime, for elſe, it will 
fall under fingle Eſcheat, (fingle Eſcheats 
comprehending every Thing that 1s not a 
Liferent Eſcheat) and therefore, if the Su- 
perior having Right to the Yaſſal”'s Liferent 
Eſcheat, become Rebel himſelf, the Vaſſal's 
Liferent Eſcheat will fall under the Superi- 
or's fingle E ſcheat, for the Superior had not 
Right to thoſe Mails and Duties, during 
all the Days of his own Lifetime; and ſo 
it could not fall under his Liferent And 
the like does, for the ſame Reaſon hold 
in all ſuch, as have Aſſignations to Life- | 
rents, or to Liferent Eſcheats, or to Tacks 
for any definite Number of Years, few or 
many. | | 
27. Far Superior has alſo Right to the 
Sub-vaſſal's Liferent Eſcheat, which falls | 
after the Vaſſal's Denunciation; for, by 
the Denunciation of the immediate Vaſſal, 
the Superior comes in his Place, and ſo has 
Right to the Sal- vaſſal s Liferent : But, 
if the Sub- vaſſal be firſt denounced, his Life- 
rent falls under the Vaſſal's fngle Eſcheat. 

28. TR Liferent Eſcheat falls by the | 
Rebellion, that is to ſay, by the Denunci- | 
ation ; and the Year and Day is given only | 
to the Rebel to relax himſelf ; ſo that, if 
he relax not within that Time, his Life- 
rent will fall from the Denunciation. 


29. Is 


to the Superior. 


29. In Competitions betwixt the Supe- Tit. 5- 
rior or the Donatar, and the Rebel's Cre 


ditors, theſe Rules are obſerved in our De- 
eiſions: Firſt, As to ſingle Ejcheats, (which 
muſt be treated here tor their Contir geney, 
with Liferent Eſcheats,though fingle E fcheats 
fall not to the King, as Superior, but as King.) 
30. No legal Diligences, nor voluntat 
Rights, for Payment of any Debt con- 
tracted after Rebellion, will prejudge the 
King or his Donatar,; ſince otherwiſe a R- 
bel at the Horn migat fraudulencly contract 
Debt to evacuate the Eſcheat. | 
31.2do, Ir a lawful Creditor,tor a Debt pri- 
or to the Rebellion, compleat his Diligence, 
Y or, upon Arreſtment, obtain Forthcoming 
before Declarator, he will be preferred to 
the Donatar. ; | 
32. 3tio, No voluntar Aſſignation,(though 
for a Debt prior to the Rebellion) it granted 
after Rebellion, and compleated by Inti- 
mation before Declarator, will be preferred 
to the Donatar; but actual Payment will 
be preferred, if the Debt was prior to the 
Rebellion, and the Payment obtained be- 
fore Declarator (m). As to Liferent Eſcheats, 
the Rules in Competitions run thus. 
33. PRIMOo, Though the Debt was 
prior to the Denunciation,no voluntar In- 


feftment 


(1) I have added, or, un Arreſtment obtain 
Forthcoming. ' 11 

( Delivery of Goods for Security, or in Sa- 
tifaQion, is che ſame with actual Payment. 


Of the Caſualitis due 


Book II. feftment will prejudge the Superior; 
except the Rebel was obliged prior to the 


Rebellion, to grant that Infeftment, and 
that the Infeftment it ſelf was expired 
within Year and Day of the Denunci- 
ation. 
34. SECUNDo Though legal Dili- 
ence be more favourable than voluntar 
ights, becauſe there is leſs Colluſion, 
yet no legal Diligence will be preferred to 
the Superior, except it was led for a Debt 
prior to the Denunciation, and was com- 

leated by Inſeftment or Charge, or that a 

ignature was preſented to the Exchequer 
(which in Lands holding of the King, 
is equivalent to a Charge, ſince the King 
cannot be charged) within Lear and Day 
thereof; albeit the ſaid legal Diligence 
was deduced after the Denunciation. 

35. THouGH this be the Courſe in 
Competitions, quoad Liferent Eſcheats ; 
yet actual Payment made to, or Diligences 
done by Creditors for Payment of Debts, 
prior to the Rebellion, or the Commiſſion 
of Crimes, will be preferred to the Do- 
natar; if theſe Rights or Diligences 
be compleated before Declarator, which 
we owe rather to the Benignity of our 
Kings, than to the Nature of the ſe 
Rights, ſince there is jus quaſitum Fiſco, 
by the Denunciation. 

36. LireRenmT Eſcheats are proper to 
all kinds of Holding, except Burgage and 
E | | oxti- 


to the Superior. 


Mortification ; for the Vaſſal being a S Tit. 5. 
ciety or Incorporation, dies not, and ſo can, WW 


have no Liferent Eſcheat; and albeit the 
Adminiſtrators were denounced for Debt: 
due by the Incorporation, yet that is ſtill 
preſumed to be their Negligence, which 
ought not to prejudge the Society. 

37. Fox compleating this Caſualty; 
a general Declarator muſt be raiſed at the 
Superior or Donatar's inſtance, to hear 
and ſee it found and declared, that the 
Vaſſal was orderly denounced Rebel, and 
has continued at the Horn Year and 
Day : And in Competitions betwixt Do- 
natars, the laſt Gift, if firſt declared, will 
be preferred. 

38. It the Gift be taken to the behoof 
of the Rebel, it is null; and it is preſum'd 
to be to his Behoot, if he or his Family 
be ſuffered to ſtay in Poſſeſſion ; or if the 
Gift be procured by the Rebel's Means. 

39. Ir is obſervable in Temporary Ca- 
ſualities, ſuch as Ward, Nonentry, and 
in all Conſolidations of the Property, with 
the Superiority, ſuch as Recognitions, Baſtar- 
dies, Ultimus hæres (u), the Feu returns to 

the 


() The gn ſucceeding as Ultimus heres, or 
to Baſtards, or his Donataries to pay Secundum 
vires hereditatis, the whole Debts, either real or 
rſonal, due by the Defun&@; but neither 
erce, nor Courteſy affect Lands recognoſced, 
becauſe of Difference between Feudal Delicts, and 
Feudal Rights, | | 


— 


* 
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Book II. the Superior, burdened with all real Rights, 
to which he has conſented by Confirma- 
tion, or otherwiſe: And with all theſe 
Rights which the Law hath eſtabliſned, 
without either Paction or Party, or Con- 
ſent of Superior, ſuch as Terce and Cour- 
teſy; and therefore ſuch Rights do in both 
Caſes defend againſt the Superior: But 
when the Lands return to the King by 
Forfaulture (o, His Majeſty is not obliged 
to acknowledge either Terce or Courteſy, 
or any other Right but what himſelf hath 
actually confirmed; and both the King 
and other Superiors have no more Right 
by Liferent Eſcheat than the Vaſſal him- 
ſelf had formerly, ſince they come only in 
the Yaſſal's Place, who by his Rebellion is 
rendered incapable to ſerve the Superior, 
40. WHen theſe Caſualities are gifted. 
by the King, the Writ by which they 
are tranſmitted, is called a Signature, (as 
all other Writs are which paſs his Ma- 
jeſty's Hand) and they are ſo called, be- 
cauſe they are ſigned by him: And 
they muſt be written by Writers to the 
Signet, and paſs the Signet. 
41. Ir theſe Signatures contain only 
Temporary Caſualities, ſuch as Gifts of 
: | Ward, 


(e) The Law with Reſpect to Forfanltures, is 
mitigated, by A# 33. Par. Fuly 1690, whereby 
it is declared, That no Forfaulture ſhall prejudge the 

'Tackſmen, Creditors, Superiors,Vaſſals, Heirs of Entail, 
Husbandi, or Wives of the Perſon forfeited. See the Alt, 


3 


to the Superior. 


Ward, Marriage, Eſcheat, &c. or only a Tit: 5; 
Right to Moveables, ag 1-3 only the 


Privy Seal; tor what Right Subjects 
tranſmit by Aſſignations, his Majeſty 
tranſmits by the Privy Sal- But if the 
Right require a formal Diſpoſition, and to 
be compleated by Infeftment, it muſt be 
tranſmitted under the Great Seal, and the 
Signatures ought to expreſs what Seals 
they ſhould paſs. All great Offices and 
Commiſſions ro Judicatures ſhould like- 
wiſe pals the Great Seal; except it be o- 
therwiſe provided by Law, as Commiſ- 
ſions of FJuſticiary, which by Act of Par- 
liament are allowed only to paſs the Qudr- 
ter Seal. 

42. THIS Quarter Seal was originall 
invented for ſcaling Mits, which fi 
paſſed the Great Seal, as Precepts of Seix- 
ing upon Charters paſt the Great Seal. And 
is therefore called the Teſtimonial of the 
Great Seal, and the Shape of it is the fourth 
Part of the Great Seal, The Great Seal 
contains virtually the Privy Seal; and 
therefore, though when a Man is for- 
feited, the Right of his Moveables 
ſhould be tranſmitted by a Right un- 
der the Privy Seal, and the Right of 
his Lands under the Great Seal; yet 
the Lords have found (p), that the —_ 


(p) For Illuſtration of Sections 40, 41, 42. See 
Hope's Minor Pradticks, Tit. 
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Hook II. of the Moveables may be tranſmitted in 
the ſame Signature with the Lands, if the 


tion (p). 


Moveables be therein expreſly diſponed 


and aſſigned. 
43. Tuns Seals were invented to be 


Checks upon ſuch as obtain'd Gifts from 
the King by Subreption or Obreption ; that 
is to ſay, by concealing what is True, or 


_ expreſſing what is Falſe : For even after 
the Signature is paſs'd the King's Hand, 


it may be ſtopt in theſe Caſes. 

44. Thx laſt Privilege ofthe Superior is, 
that he may force his Vaſſal to exhibit his Evi- 
dents, to the End he may know what 1s the 
Nature of the Holding, and in what he 1s 
liable to him as his Supericr, which pro- 


ceeds ordinarily by an Aion of Improba- 
tion; whereby be will be forced to exhibit, 


and produce his Evidents, to ſhun the 
Hazard of the Certification in the Improba- 


1 T. 


(þ) In ancient Times, the Superior raiſed 
Action of Exhibition of Charters, Infeftments, 
Ec. againſt the Vaſſal, that he might know 
the Tenor of the Fen. Of late, the Superi- 
ors begin to keep a Chartulary, but that not 
being Title of Action againft Vaſſals for paying 
their Duties, I have known Bond taken, narra- 


ting the Tenor ef the Charter, and concluding 


in an expreſs Obligation to er the Redden- 
do. See Spotiſwood's Introduction to Styles. Pag. 
131. Our Author in his Obſervations on Ad g. 
Par. 1424, tells the ſeveral Ways patent to 


a Superior for getting ſight of his Vaſſal's 


Charter, 


* 


The Vaſſals Right 
T IT. VI. 


Of the Right which the Vaſſal ticquires by 
getting the Feu. | 


HE 7 aſal, by getting the Eu ſet- 
T tled in his Perſon by Charter and 
Seafin, as ſa id is, has Right to all Houſes, 
Caſtles, Towers, (but nor Fortalices) (a) 
Woods, and other Things that are above 
Ground of the Lands expreſly diſponed ; 
and to Coals, Lime-{tone, and other Things 
within Ground ; and to whatever has been 
poſſeſſed as Part and Pertinent of the 
Lands paſt Memory 5 Man: But there 

are 


(a) See Crais De Feudis, either in Latin, or 
the Engliſh Abridgment of it, Lib. 2 Dig. 8. A 
Fortalice, or Turris pinnata, ſo called, from Pinna 
a Pin, a ſharp pointed Pale, ſet about a Tower, 
on the fide of a Bartiſan, or about the Foſſee 
or Ditch, for Defence of the Place : This 
Paleing, with other inward Accommodations 
for warlike Uſe, ſhew the original Deſign was 
to have it made a Fortreſs: Theſe Fortalices 
have, in proper Places of the Kingdom, fortified 
by Art or Nature, been built, either by the King 
himſelf, or by his Barons having his Warrant, 
They are of an higher Kind than either Towers 
or Caſtles, which are chiefly made for Lodgin 
and, upon Occaſion, may ſerve for Defence. All 
theſe Houſes are inter Regalia communicabilia, re- 
ſumable by the King, when needful. Skeen ſays; 
Fortalice is a Caſtle, or properly an Houſe or 
Tower, having a Battlement, a Barmekin or 
Fouſie about it. : 


| 
f 
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Book II. are ſome Things which paſs not under 
> the general diſpoſitive Words, and require 
a ſpecial Diſpoſition, which belong to the 
King in an eminent Way, and are called 
Regalia, therefore Regalia (b), and are nor preſum'd 
to 


(b) The Word Regalia ſignifies in general, theſe 
„ Rights and Prerogatives competent to 
the King or Sovereign Prince, as ſuch, and 
which cannot be claim d by a Subject as belong- 
ing to his private Right. Theſe things have 
been given to a Sovereign, to ſhew forth the 
Honour of his Royal Dignity, and to enable 
him to defray the Expence neceſſary in the 
Exerciſe of his Kingly Office. The Regalia are 
divided into Mzjora, or Larger; and Minora, or 
Leſſer, The greater are ſaid to be incommuni- 
cable, ſuch as, the Royal Badges of Honour, 
the Crown, the Scepter, &c. As alſo, his Prero- 
gative Royal, whereof ſome are ſet down in 
Book I. Tit. 3. § 1. The leſſer or communicable 
Regalia, are the feuing of Lands not annexed 
to the Crown, and tlie communicating to well 
deferving Subjects the Emoluments and Caſu- 
alities falling from Time to Time ro him as 
King, or as Superior of Lands poſſeſt by the 
Subjects. For further Knowledge of this Mat- 
ter, fee Feud. Lib. 11. C. 56. Que ſunt Regalia. 
Craig. Feud. Lib. 1. Dig. 16. § 3o, 31, Pag. 120, 
121. Mines and Minerals are in the Feudal Law 
called Argent ariæ, ſee Craig in the above Dig. 
§ 24. Pag. 118. And for illuſtrating this Matter, 
read the Att cited in the Margine, with our Au- 
thor's Obſervations on it. Our Law, it ſeems, 
gives to the King all Mines, when, out of the 
Pound of the Mettal, three half Pennies of Sil- 


ver can be fin'd: And for underſtanding this 


Way of ſpeaking, common to all Mettalifts, and 
| d % 


a mn 


— RAO 


by getting Fea. 115 

to have been diſponed by his Majeſty, or Tit. 6: 
any other Superior; except they were > 
ſpecially mentioned; ſuch as are all Juriſ- 
dictions, Forreſts, Salmond-fiſhings, Trea- 
ſures hid within the Ground, and Gold, 
Silver, and fine Lead; for other Mines, 
ſuch as Iron, Copper, &c. belong to the | 
Vaſſal *. II 

2. Ir Lands be erected in a Barony Parl. 1. 
by the King, then, though the Lands ly Act 12, 


aa aamoi m-QOoGqa 


diſcontiguouſly, one Seaſin will ferye for 
them all; becauſe a Barony implies an 
Union. 

3. Trrs erecting them in a Barony 


will likewiſe carry a Right to Juriſdicti- 


ons, and Courts, Fortalices, Forreſts, hunting 
of Deer, and Ports, with their ſmall Cu- 
ſtoms granted by the King, for upholding 
theſe Ports, Mills, Salmond- fiſhings, &c. be- 
cauſe Baronia eſt nomen univerſitatis (c), and 

H 2 Poſſeſ- 


to have a Rule for judging the Fineneſs of Gold 
or Silver, ſee the ſame Dig. in Craig. § 19, 20. 
Pag. 116. And tho' theſe Mines belong to the 
Prince, yet they may be gifted, as they are 
— 

der a general Clauſe. 


(e) craig, Feud. Lib. 11. Dig. S. $ 3. P. 185, ſays, 
That theſe Feudal Words, Lordſhip, Earldom, and 


Barony, have Juriſdiction and Dignity annexed 
fo them, and that Baronia eſt nomen univerſitatis 
fue juriſc;#ionis, which, being generally expreft, 
(one may think) comprehends Criminal, as well 
as Civil Juſtices But Whatever Things may be 

granted 


diſpoſed upon, but will not fall un- 


2. 
8 
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Book II Poſſeſſion of any part of a Barony is re- 
WY: pured Poſſeſſion of the whole: But Mines 
I K. J. I. of Goldand Silver , Treaſures, and Goods 


ad 4 confiſcated, are not carried with the Ba- 
Oy. a 


4. T xe Heritor has alſo Power to ſet 
Tacks, remove and put in Tenants, as a 
Conſequence of his Property. 

Tack 5. A Tack is a Location or Contract, where- 

_ by the Uſe of any Thing is ſet to the Tackſ- 
man for a certain Hire ; and in our Law it 
requires neceſſarily, that the Terms of 
the Entry, and the Iſh, muſt be expreſs'd, 
that is to ſay, when it ſhould begin and 
end, and it muſt bear a particular Duty, 
elſe it is null; and if it be a valid Tack, 

that 


granted by the Word Barony, yet nevertheleſs, 
the King is ſuppoſed to reſerve tacitly to him- 
ſelf the Exerciſe of the Juriſdiftion within a Ba- 
rony, when the Good of the State requires it; 
and likewiſe, when he comes within the Barony, 
a Faculty to hunt in the Foriefts, and to catch 
Deer, Cc. 1 15 
The Writer of the Remarks ſubjoin'd to the 
former Edition of this Book ſaith, That the e- 
recting Lands in a Barony, carries not Right 
to Capital Juriſdiction; it would have been 
defireable, that he had given a Reaſon for 
ſuch a Poſition. For theſe Words Pit and Gal- 
lows, ' which import Criminal Furiſdiction, and 
others ſpecified in the Habendas of - Charters, 
are, as Craig ſays in his Treatiſe of Feus, Lib. 
11. Dig. 3. § 24. Pag. 150, 151. inſert more for 
Explanation, and out of Caution, than out of 
Neceſſity. 
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that is to ſay, if Writ be adhibited, Tit. 6. 
(verbal Tacks being only valid for one N 
Year) and the Thing ſer, the Contractors 
Names, Tack-duty, 1h and Entry, clearly 
therein expreſs'd, and clothed with Poſſeſ- 
lion, it will defend the poor Tackſman a- 


gainſt any Buyer *; which was introduced * K. J. II. 


in favours of poor Tenaats, for encouraging Par. 6, 
them to improve the Land (d): But it will Ac 17- 
not defend againſt a Superior of Ward- 
Lands, for the Ward, &c. though by Act of 
Parliament the Superior be obliged to con- 
tinue them in their Poſſeſſion till the next 
Term of Whitſunday f. K. I. Tv. 
6. ALBEIT Tacks have not all the So- Par. z. 
lemnities aforeſaid; yet they are valid a- Act 26. 
gainſt the Granter, and his Heirs, 
7. TENANTS cannot aſſign their 
Tacks, except they be Liferent Ticks, or 
that the Tack bear a Power to aflign ; 
but they may be compriſed or adjudged : 
And if the Maſter ſuffer the Tackſman to 
continue after the Tack 1s expired, he will 
be obliged to pay no more than he paid 
formerly during the Tack; and this is TacitRe 


called, in our Law, the benefit of a tacit jocation. 


H 3 Reh- 


(4) The Tenant, who is before the Iſh of his 
Tack removed by a Superior, or his Donatary 
of the Proprietaries Ward or Non-entry, returns 
to the Poſſeſſion of the Tenement at the Term 
after the Vaſſal's Majority, or after the Lands are 
full, and continues to poſſeſs the compleat Time 
in his Tack, | 
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Book II. Relocation, that is to ſay, both the Setter 
and the Tackſman are preſumed to deſign 


Rentals, 


to continue the Tack upon the former 
Terms, till the Tenant be warned. 
8. Ir the Tack be granted to Sub- 
Tenams (e), then the Tackſman may ſet a 
Sub-tack, which will be as valid as the 
principal Tack, if clothed with Poſſeſſion. 
9, RENTALS are allo a kind of Tacks, 
J but more favourable and eaſy, becauſe 
the Rentaler and his Predeceſſors have been 
| 5 Fo aucient 


(e) Read the firſt Line thus, 
If che Tack be granted to one, his Heirs, or 
Sub-Tenants, * 6M | 

(f) A Tack, in which the Time of Endurance 
is not expreſſed, is ipſo jure null, i. e. it will not 
produce Action againſt the Landlord for giving to 
the Tackſman Poſſeſſion of the Tenement; but if 
the Tenant attain Poſſeſſion, the Law gives to ſuch 
Tacks the Effect of an Annual one. It is other ways 
in a Rental, for when no Time is mentioned, 
anciently the Rental, if Church Lands, was 
preſum'd to have been given during Life, and 


of other Lands it was interpreted to be for one 


Year. Craig de Feud, Lib. 11. Dig. 9. $ 26. But 
he adds, whereas, it ſeems, a Rental hath in it 
Something more than a Tack, the Lords of Seſ- 
fion made this Mitigation, that a Rental indefi- 
nite as to Time, ſhould be efteem'd, as if given 
for five Years, when, in former Times, ſeveral 
of our Lawyers judg'd ſach a Rental of Lands 
lying within a Barony, lafted no longer than 
one Year ; others again drew it out to the Life- 
time of the Rentaler ; which laſt, ſeems to be 


the Rule of preſent Prattick, See Starr's Inſtit. 


Lib, 11. T?. 9. 8 19% 
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aneieut Puſſeſſors, and kindly Tenauts; and Tit. 6, 
lie pays a Graſſum or Acknowledgment WWW 


at his Entry, and yet they laſt no longer 
than for a Year, if there be no Time ex- 
preſſed ; and if they be granted to a Man 
and his Heirs, they laſt only to the firlt 
Heir ; for elſe they behoved for ever to be- 
long to the Heirs, and ſo would want an 
1h; but no Tack is accounted a Rental, 
except it bein Writ, and the Writ bear 
the ſame. 

10. RENTALS cannot be aſſigned, ex- 


except that Power be granted in the Ren- 


tal; and if the Rentaler aſſign, he loſes 
his Rental; though a Tackſman forteits 
not his Right by aſſigning it, the Aſigna- 
tion being only null. 


11. WHEN the Years of the Tack Remo- 
expire; or though their be no Tack, yet ving ſo- 
the Maſter cannot ſummarily remove his Te- lemn and 


nant or Poſſeſſor, except from liferented Lands, 
(and Houſes, or Towers, and Fortalices, 


(2) The Landlord cannot ſummarily remove 
the Poſſeſſor, except from Houſes or Lands 
liferented and poſſeſſed without a written Tack, 
or from Towers and Fortalices, even tho' ſet 
in Tack. See Craig Lib. 11. Dig. 9. § 18, 19. Pag. 
199. When he hath Uſe for them, or when the 
Defence of the Country requires, in wh ich Caſe, 
t te Tenant muſt be provided with a fit Houſe elſe- 
where. Vicious or precarious Poſſeſſors, i. e. who 
poſſeſs by an unfolficient Right,or 4. rjpconaty 


may be remoy'd ſummarily. Beſides theſe, there's 
a 


ſummar. 


The Vaſſal's Right 


Book II. and vicious Poſſeſſors, whom he can remove bY 
2 a Summons on fix Days; bur, in all other 


Caſes, he muſt warn him Forty Days be- 
fore the Term of JYhitſunday, though the 
Term at which he were to remove by 
Paction, were Martiumaſs or Caudlemaſs ; 
which warning muſt be executed, that is 
to ſay, intimated perſonally to the Tenant, 
and upon the Ground of the Lands, and at 
the Pariſh Kirk immediately after Sermon; 
in both which Places, Copics of the War- 
ning are to be left. And if he then 
refuſes, he muſt be purſued to remove 
upon fix Days: And after this Citation, 
the Maſter will get againſt him violent 
Profits; that is to ſay, The double of the 
avail of the Tenement within Burgh, and the 
higheſt Advantages that the Heritor could 
„ SIP IIS 192 5, | have 


a Removing, called Extraordinary, by a Sum- 
mons raiſed at the Inſtance of a Landlord a- 
gainſt the Tackſman, for declaring the Tack 
void, through his ſuffering two Years Tack- 
duty to be unpaid, and for decerning him te 
pay bygone Rent, and to find Caution for Pay- 
ment of what ſhall be due in Time coming, 
or otherwiſe to remove ſammarily. This Action 
is analogous to that at the Inſtance of a Su- 
erior againſt a Feu Vaſſal, See Lib. 11. Tit. 
; 14. and Mackenzie's Obſervations thereon at the 
_ 1 
In this Caſe, there's no Warning previouſly 
requiſite, as in the above ſummar Removings, 
and the Lords of Seſſion are the ſole Judges 
competent. See Preſident Falcaer's Deciſions, 
Numb. xiii. | 8 8 


—_ Wy. WF 


be getting Leu. 
have got, if the Tenant poſſeſſed Lands in Tit. 6. 
the Country; nor will the Tenant be al- — 


he find Caution to pay the violent Profits *. Ac 39. 


12. TRE Maſter has likewiſe a tacit 


Hypothick in the Fruits of the Ground (%), Tacit Hy- 
which he ſets to his Tenant, in fo far Pothuck. 


as concerns a Year's Duty; that is to ſay, 
they are impignorated by the Law for that 
Year's Duty, and he will be preferred ei- 
ther to a Creditor who has done Dili- 
gence, or to a Stranger who has bought 
them ; though in a publick Market : And 
the Lands-lord, within Burgh, has a tacit 
Hypothick in all the Goods brought into 
his Houſe by his Tenant, which he may 
retain, ay and while he be paid of his Tears 
Rent; which tacit Hypothick the Superior 
has alſo for his Feu-duty. 


TIT 


(b) The tacit Hypothick in rural Tenements 
affects the Fruits of the Ground in the firſt 
place, and the Gonds on the Ground in the 
next, for which all Intrometters are liable; ſo 
that a Landlord of a Tenement, either Rural 
or Urbane, may not only retain the Goods, but 
if they be taken over to the Grounds of another 
— may reclaim, or bring them back 4s 

_ | 
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Of Tranſmiſſion of Rights by Confirmation, 
aud of the Difference betwixt baſe aud 
publick Infeſtments. | 


HE Fu being thus eſtabliſhed in 
Ways of the Vaſſal's Perſon, the ſame may 
tranſmit. be tranſmitted, either to univerſal, or 
ting Feus. fingular Succeſſors. The firſt is propetly 
called Succeſſion, which ſhall be handled in 
the Third Book. Tranſmiſſion of Rights to 
ſeugular Succeſſors, is voluntar, by Diſpoſition 
and Aſſiguation ; or neceſſar, by Apprifing aud 
Adjudication ; aud by Confiſcation, when they 
are forfaulted for Crimes, &c. 
2. I the Vaſlal ſells the Land (a), the 
Superior is not oblig'd to receive the Sub- 
vaſſal except he pleaſes, though the Char- 
ter bear to him and his Aſſigns; and if 
he receive him, there is, in Law, a Tear's 
Rent due to the Superior, as an Acknow- 
ledgment for changing his Vaſſal. 
3. Lanps are diſponed, either to be 
holden of the Diſponer's Superior, _d 
tnat 


() Sect. 2. Read thus, 

If the Vaſſal fells the Land, ,the Superior is 
not obliged to receive the Purchaſer, (except 
he pleaſe) tho* the Dedimus or Grant in the 

* original Charter bear to the firſt Vaſſal, and to 
| his Aſſigneys; but whenever he receives him, 


— 
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that is called a publick Infeſtment ; becauſe Tic. 7 + 

it is preſumed, it will be publickly known, WWW 

being holden of the Superior; and it is like- Infeft- 9 

wiſe called an Iafeftment 4 me, becauſe 1. 

the Diſponer gives it to be holden à me, 

de Superiore meo And this Infeftment is 

null, until it be confirmed * by the Supe- 5 ' 

rior, which is done by a Charter of Confir- a5 S6. 

mation, wherein che Saperior narrates vhe 

Vaſſal's Charter, and ſubjoins thereto his 

own Confirmation or Ratification of it; and 

the laſt Right being firit confirmed, is 

ſtill preferred f. | Act fore. 
4. SOMETIMES alſo the Vaſſal diſ- — 

pones Lands to be holden of himſelf, and 

this is called a baſe Infeftment, and has Baſe In- 

been allowed by our Law, (contrary to feftment. 

the Principles of the Feudal Law) in Fa- 

vours of Creditors, who getting Right for 

Payment of their Debts, were unwilling 

to be at the Expences to get a Confirma- 

tion from the Superior; and this is called 


an Tafeftment de me, becauſe the Diſponer Inf. de me 


gives them tenendas de me, & ſucceſſoribus 
mes. | 

5. Taz ss baſe In/eftments, being cloth- 
ed with Poſſeſſion, are as perfect and valid 


as a publick Infeftment ; for Poſſeſſion is to 


an Inſeftment to be holden of the Diſponer, 
the ſame thing that Confirmation is to an 
Infeftment to be holden of the Superior; 
and therefore, as in a Competition betwixt 
two Infeftments of the ſame Lands, — 
n Ss olden 
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Book II. holden of the Superior, the firſt Confirmation 

WAY would be preferred, it being a general 

Rule in Law, that amongſt Rights of e- 

qual Perfection, prior in tempore eſt potior 

in jure; ſo it a baſe Infeftment be clothed 

with Poſſeſſion before the publick Infeft- 

ment be confirmed, the baſe Infeſtment 

will be preferred, though it was granted 

aſter the publick Inſeſtment. 

Poſſeſſion 6. Fox the better underſtanding of 

Natural the Nature of baſe Infeftments, it is fit 

and Civil. ro know, that Poſſeſſion is in Law Natural, 

or Civil. That is Natural Poſſeſſion, by 

whicha Man is naturally and corporally 

in Poſſeſſion, as by Labouring of the 

Ground ; becauſe ſometimes Men could 

not attain to the Natural Poſſeſſion tor 

compleating their Rights, theretore the 

Law was forced to allow another Poſſeſ- 

fron by the Mind, as that was by the Body, 

and this is called Civil Poſſeſſion ; becauſe 

it is allowed and introduced by the Civil 

Law, of which there are many Kinds in 

Scotland: As, 

7. PRIMo, The obtaining Decreets for 
| Mails and Duties, and even Citation upon 
| an heritable Right. 

g 8. SECUNDoO, Payment of Annualrent, 
by the Debitor to the Creditor, who has In- 
Jeftment of Annualrent. 

| 9. TERTIO If a Man be infeft in 

Lands, and for Warrandice of theſe Lands 


be infeft in other Lands, Poſſeſſion of the 
8 Principal 


F 
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Principal Lands is reputed, in theConſtruftion Tit. 7. 
of Law, Poſſeſſion of the Warrandice Land.. 


10. Qu AR To, It a Woman be infeft 
by her Husband in a Liſerent, the Huſ- 
bands Poſſeſfion is accounted the Wite's 
Poſſe ſſion. ot 

11. QuIN To. If a Man diſpone Lands 
reſerving his own Liferent, the Liferenter's 
Poſſeſſion is accounted the Fiar's Poſſeſ- 
ſion, and a baſe Infeftment is ſaid to be 
cloathed with Poſſeſſion; if he who is 
infeft hath attained either to Natural or 
Civil Poſſeſſion ; for the Law cannot pu- 
niſh a Man for not apprehending Poſ- 
ſeſſion, who could not apprehend it - And 
for the ſame Reaſon, if the Time of En- 
try was not come, he who is infeft by a 
baſe Infeftment, will be preferred in that 
Caſe, as it he were in Poſſeſſion. And the 
Reaſon of all this is, becauſe our Law 
conſidering that baſe Infeftments were 
clandeſtinely made betwixt confident and 
conjunct Perſons, to the ruin of lawful 
Creditors who could not know the ſame, 
there being then no Regiſter of Seafins ; 
it therefore declared all baſe Ifeftments to 
to be ſimulate, which were not clothed 
with Poſſeſſion; and therefore before the 
Term, at which he who got the baſe In- 
feftment could enter to the Poſſeſſion, there 
could be no Simulation or Faud in no 
Party. And in this the Law conſiders 
much the Intereſt of lawful Creditors, by 

| ſuſtains 
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Bock II ſuſtaining that Kind of Poſſeſſion in their 
Yey x. Favours, which would not be ſuſtained 


in Favours of near Relatiovs, or where 
there is no oxerous Cayſe: And thus a 
baſe Infefimeut given by a Father to his 
own Son, will not be clothed with Poſſeſ- 
fion by the Reſervation of the Father's Liſe- 
rent, though the Reſervation of the Father's 
Liferent would clothe a baſe Inſeſtment 
granted by him to a lawful Creditor; and 
the Husband's Poſſeſſion is accounted the 
Wite's Poſſeſſion, in ſo far as concerns her 
principal Jointure; but nat in ſo far as con- 
cerns her additional Jointure, in a Competition 
betwixt her and her Husband's lawful Creditors; 
- 12. I RHERE is another Poſſeſſion alſo 
called per Conſtitutum, which 1s, when a 
Man, who gets a Wadſet, ſets back the 
Wadſet-Lands to the Diſponer, for Pay- 
ment of a Tack-duty, called, The back Tack- 
duty: And the Wadſetter receiving Pay- 
ment of that back Tack-duty, is ſaid to 
poſſeſs the Wadſet-Lands per Conſtitutum (C). 
13. SOMETIMES likewiſe, for the more 
Security, a baſe Infeftment, which 1s given 
ro 


(% The Poſitions in the preceeding Sedtions, 
from 3, to 13. are not in Force. For, by A# 13, 
P. 1690. It is ſtatuted, that all real Rights where- 
upon Seaſins after the Date of that Act are to be 
taken, ſhall in all Competitions be preferred ac- 
cording to the Date of the Regiſtration of the In- 

rument of Seaſin, without Reſpect to the Di- 

inction of Infeftments into publick and baſe, or 
of this laſt Kind, being cled with Poſſeſſion, or not, 
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to be holden of the Diſponer, will be con- Tit. 7. 
firmed by the Superior (c); but that Con. 
firmation does not make it a publick In- Co 
feftment ; for no Infeftment can be called aa 


publick Infeftment, but that which is to be 
holden of the Superior But the Uſe of 
that Confirmation is, that after the Superior 
has confirmed voluntarily the Sub- val: 
Right, he thereby acknowledges his 
Right; and conſequently can ſeek no Ca- 
ſuality, which ariſes upon Want of the. 
Superior's Conſent, ſuch as Forfeiture, or Rem 
cognition : Bur, becauſe the Diſponer is ſtill: 
Vaſſal, therefore his Superior will {till have 
Right to the Rents of the Lands, by his 
Liſerent Eſcheat ; and to Wards, and Now- 
entries by his Death (d). But, if the Superior 
: | enter 
(e) Confirmation by a — Sanae, of a baſe 
Infeftment, ſaves theſe Lands from being chal- 
lenged for Caſualities, which that Superior can 
claim, ex delicto of his immediate Vaſſal, as 
Forfaultnre, Recognition, Liferent Eſcheat, &c. 
( See Stair's Tit. 5. $ 33.) but not from E- 
moluments and Profits belonging to the Superi- 
or, ex contrattu Feudali, as Wards, Marriage, &c, 
to which the whole Feu is ſubjeGed, and is 
reckonꝰ d, as if no part thereof had been alienated. 
(d) A Superior cannot be compelled to give 
a Charter of Confirmation, or to enter a Sub- 
vaſſal as ſuch. Tho' in Defe& of an immediate 
Superior, the next above may, in Courſe of 
Law, be forc'd to receive this under Vaſſal, who 
during his own Lifetime, is in the Allegiance 
of that Superior, and is free from all Service 
and Duty to him, who ſhould have been his 
Superior #7 Capite. 


Wm. 
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Book II enter the Sub-vaſſal only upon a Charge, 
WAY (this being no voluntar Act of his) that 
| does not cut him off from thoſe Caſualities. 
14. SOMETIMES likewiſe the Seller re- 
ſigns the Lands in Favours of the Superior, 
Reſigna- if the Lands be ſold to the Superior himſelf, 
tio adRe- which is called Refignatio ad Remanentiam 3 
manenti- becauſe the Lands are refigned to remain 
= with the Superior : And in that Caſe, the 
Property is ſaid to be conſolidated with the 
Superiority ; that is to ſay, the Superior re- 
turns to have all the Right both of Property 
and Superiority ; nor needs he be infeft of 
neu, becauſe, (as we formerly obſerved) 
„K. C. II. the Superior ſtands ſtill infeft, as well as the 
Parl 2, Vaſal ; but the Inſtrument of Reſignation 
Seſſ. 1. mult be regiſtrated in this Caſe, as Seafins 
Act 3. are in other Caſes, to put Men in mala 

18 fide to buy *. ; 
tio in Fa. 15. THE other Reſignation, is called Re- 
vorem. fignatio in Favorem; which 1s, when the 
Seller having fold his, Feu to a third Party, 
reſigns the Fru in the Superior's Hands, for 
new Inſefiment to be given by the Supe- 

rior to that third Party. 

- ors of 16. Tas Warrant of both theſe Refig- 
. nations, is a Procuratory granted by the Seller 
tion. to a blank Perſon, (and this Warrant is 
ordinarily inferted in the Diſpoſition) im- 
powering him to reſign the Feu in the Su- 
perior's Hands ; and this is call'd, 'a Pro- 
curatory of Reſignation, and the Symbols 
of the Reſignation are a Staff and Baſ- 
tos? 
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Knee, holding a Staff or Pen (J) at the one 
End, which the Superior, or any having 
Power from him, holds by the other ; 
whereby he reſigns the Fu, either ad Re- 
manentiam, Or in Fuvorem, as ſaid is; where- 
upon an Inſtrument is taken by the Perſon 
in whoſe Fayours the Refignation is made, 
which is called the Inſtrument of Refigna- 
tion; and thereafcer, the Perſon in whoſe 
Favours the Refignatioa is made, (if he be 
not the Superior) is infeft, and his Sea ſin 
muſt be regiſtrated within Sixty Days, as 
ſaid is (g). 3 . 
17. THe Reſignation does not perfectly 

denude the Seller, until Infeftment be taken 
upon it; and therefore, the firſt Infeftment 
upon a ſecond Reſignation will be prefer- 
red to him, who has but the ſecond In- 
feftment upon the firſt Reſignation : But 
yet the Lands will be in Nozentry in the 
Superior's Hand, after the Reſignation is 
| | made, 


(e) The Lords of Seſſion 3 Notice of the 
Uſe of improper Symbols at making Reſigna- 
tion, by thei? Act of Sederum, Feb. 11. 1708, diſ- 
charged the uſing, in time coming, any 1 
in Reſignations, other than Staff or Baton; 


with Certification, that they will not ſuſtain 
Reſignations by other Symbo s, or Seaſins fol- 
towing thereon, all which they declare ſhalt bs 
void. | 
(F) The Pen repreſents a Baton; 
(g) See Stairs Tit. 3. § 16. 
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ton (e) And accordingly the Procurator Tit. 7. 
compears before the Superior, and upon his WWW 


Refig. 
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Of Redeemable Rights. 

made, until the Perſon in whoſe Favours 
it was made be inteft ; for otherwiſe, -the 
Superior would want a Vaſſal, ſince he 
could not call him Vaſſal, from whom he 
had accepted of a Reſignation ; nor is the 
Perſon, in whoſe Favours the Reſignation is 
made, his Vaſſal, ſince he is not yet infeft : 
But yet the Buyer has a perſonal Action 

ainſt the Superior, to force him to de- 
nude himſelf in his Favours, ſince he has 
accepted the Reſignation; and he will. like- 
wiſe have an Action of Damage and Iutereſt 
againſt the Superior, if he accept a ſe- 
cond Rſignation, whereby a prior In- 
feftment may be taken to his Prejudice; 
and, until Infeftment be taken, the Supe- 
rior gets all his Caſualities, as Ward, Mar- 
riage Liferent Eſcheat, &c. not by him, 
in whoſe Favours Reſignation is made; 
but by him who reſigns, ſince he remains 
ſtill Vaſſal, till the other be infeft quoad 
the Superior*s Caſualities. 
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. OTHER conſiderable Divi ſſon 
g of heritable Rights with us, is that 
ſome are Redeemable, and ſome Jrredeemable. 
2. REDEEMABLE Rights are theſe, which 
return # the Diſponer, upon Payment mo 
i ; um 
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Of Redeemable Rights: 


Sum for which theſe Rights are granted ; and Tit. 8. 
are ſo called, becauſe they may be redeem WWW 


ed by the Diſponer; and they are eithet 
Mad ſets, Infeftments of Annualrent, or In- 
feftments for Relief. 


3. A Wadſet is a Right, whereby Lands Wadſet. 


are impignorated or pledged for Security of a 
ſpecial Sum, which paſſes by Infeftment 
(like other real Rights) in rhe Terms of 
Alienation or Diſpofition ; and the Diſponer 


does ſecure himſelt by getting a Reverfion Rever- 
trom the Buyer, wherein he grants and de- ſion. 


clares the Lands redeemable from him, upon 
Payment of the Sum then delivered, and of the 


. Annualrent thereof, which is Pactum de re- 


trovendendo; and expreſſes the Place and 
Time, when and where it 1s to be delivered, 
and in whoſe Hands it is to be conſigned ; 
in Caſe the Receiver of the J/adſet refuſe 
to accept his Money. Reverſions may be 
either granted by a Paper apart, or they 
may be contained in the Body of the Right, 
and are then ſaid to be incorporated in Gre- 
mio Juris. e 

4. Tursr Reverſions, being againſt the 
Nature of Property, and depending upon 
the mere Agreement of Parties, are to be 
moſt ſtrictly obſerved, and are ſtrictiſſimi 


| Juris; ſo that they are not extended to 


Heirs or voluntary Aſſignees, except they be 

expreſsd; But yet they may be appriſed, 

which is allowed for the Good of Com- 
merce, though a : © be in _ 
2 
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Book II. a judicial Aſſignee. Reverfioas muſt be 
WY fulfilled in the very Terms; and it is not 
enough, that they be fulfilled in equipollent 

Terms. But after an Order of Redemprion 

is uſed; that is, after the Granter ot the 

N adſet has duly premoniſbed the Wadſetter, 

and conſigned the Sums due by the Wad- 


ſetter, it may be aſſigned; and though the 


Reverſion bears that Premonition be made 
at the Pariſh Church, it will be ſuſtained, if 
it be made perſonally to the Wadſetter, 
for that is a ſurer Certioration. | 

J. ReversIONs, albeit of their own 
Nature they are perſonal, binding only the 
Granter and his Heirs, yet they are real 

K. J. III. Rights by our Statutes, and affect ſingular 

Par. 5. * Fucceſſors. 

* 6. ALL Reverſions (except they be in- 
corporated as ſaid is) and all Bands to make 
Reverſions, or Eikes to Reverſions, mult be 
regiſtrated within 60 Days in the ſame 
Regiſter with Seaſins ; for elſe a fingular 

I K. J.VI. Succeſſor is not obliged to regard them f: 

Par. 22. So that, if any buy the Land irredeemably, 

Act 16. and compleat his Right before Regiſtration 
of it, though after [ufeftment upon the 
Wadſet, he will be preferred; but they are 
ſill valid againſt the Diſponer and his Heirs 
without Regiſtration. 

| . Wren the Granter of the J/adſet is 

Order of to uſe an Order of Redemption, he muſt pre- 

_— moniſh the Yadſetter to compear, (and 

n take Inſtruments thereupon, called an In- 
| | © ſtrument 
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ſtrument of Premonition,) to receive Payment Tir. 8. 
of the Sams due to him; and at the Time WWW 


and Place: appointed by the Reverfion, Ot- 
fer being made of the Money; it the J/ad- 
Jetter retuſes voluntarily to renounce, and 
to accept his Money, it is conſigned in 
the Hands of the Perſon deſigned in the 
Re ver ſion; or, if no Perſon be deſigned, it 
may be conligned in any reſponſal Man 
Hand. But there muſt be a Paper taken 
under the Confignatar's Hand, acknowledg- 
ing, that it was conligned in his Hand; 
for, though an Iaſtrument under a Nhotar's 
Hand proves, that all this Order of Re- 
demptiou was uſed, yet it will not prove the 
Receipt of a Sum againſt the Conſignatar. 

8. I the Mad ſetter receive his Money, 


and renounce voluntarily, this is called a Voluntar 
voluntar Redemption But, becauſe though ,- 


Renunciations be ſufficient to extinguiſh a 


- Wadſet, (if no Infefrment followed) whe- 


ther the Madſet was to be holden of the 
Granter or Superior, or to extinguiſh it, 
2 the Granter and his Heirs, though 
Infeftment followed; yet, if the Z/adſet 
was given to be holden of the Diſponer, 
the Wadſetter muſt reſign ad Remanentiam, 
in the Diſponer's Hands, as his Superior ; 
and thereafter the Diſponer needs not to 
be infeft of new, as no Superior needs: But, 
if the Wadſet be given to be holden of the 
Superior, then the Diſponer uſes to take a 


Letter of Regreſs, whereby the Superior Letters o. 
I 3 obliges Regrel:, 
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Baok IT. obliges him to receive back his Vaſſal, . when 
WY MO he ſhall redeem his own Lands; tor otherwiſe 
after the Wadſetter is ſeiſed, the Superior 
1s not obliged ro receive him back. Bur 
the Lands being redeemed, the Superior 
may be charged to infeft him, which is 
neceſſary for re- eſtabliſhing the Right in 

his Perſon. | | 
9. Ir the JPadſetter refuſes to renounce 
after the Order is uſed, the Lords will 
force him to renounce, and declare the Lands 
* redeemed, by a Proceſs, called a Declarator 
demption. of Redemption; after obtaining of which 
Decreet, the Lands are redeemed, and be- 
long to the Redeemer, and the Wadſetter 
will, upon a fimple Charge of Horning, force 
the Conſignatar to deliver him up the Mo- 
ney. 
| 8 Tu Uſer of the Order of Redemp- 
tion may pals from it at any Time before 
Declarator ; and therefore, the Sums for 
which the Wadſet was granted, are ſtill 
heritable before Declarator ; but after that, 
they are moveable, and fall to Executors, 
except the Declarator be obtained after 
the Mad ſetters Death, in which Caſe they 
remain heritable: And though the H/ad- 
ju require his Money, he may paſs from 
his Requiſition, either directly, by a clear 
Declaration that he paſſes from it, or in- 
directly, by intrometting with the Duties 
of the Mud ſet-Lands, ot, by taking Anuual- 
rent for Terms ſubſequent to the Requiſition. 
0 "O66 WARSEES 
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II. Wapstrts are either Proper, or Tit. 8. 
Improper. WWW 
12. PRO YER Vudſets are theſe, where= Wadſets 
in the Madſetter takes his Hazard of the — = 
Rents of the Land, for the Satisfaftion of his 2 209 
Annualreit ; and pays himſelf all publick 
Burdens. 
13. IupROHEN Vad ſets are theſe, where- 
in the Granter of the Mad ſet pays the publick 
Burdens, and upholds the Rent (a), and the 
Receiver is at no Hazard, but has his 
Annualrent ſecure, And, if a Wadſet be 
taken ſo, that the Madſetter is to have 
more than his Annualrent; and yet the 
Granter is to pay the publick Burdens, and 
free him of all Hazords: This is accounted 
Uſury by our Lau; the Puniſhment where- Uſury. 
of is Confiſcation of Moveables, hfing of the 
principal Sum, and annulling the Uſurary 
Contraft or Paftion * And, by a late Sta- k. J. vl. 
tute, If the Debitor, even in a proper Wad- Par. 14. 


Poſſeſſion, the IWadſetter muſt either quit his — N Jo 
Poſſeſſion, or reſtrif# himſelf to his Annual- 1 
rent f; or, if it be an Improper Wadſet, + K. C. II. 
the Had ſetter muſt impute the Super- Par. 1. 
plus, more than pays his Aunualrent, in AS 62. 
ſortem. And, if a Man impignorate his 
r Lands, 


(a) 1 have added, and »pholds the Rent. 


(6) The Act cited in the Margine concerns 
Wadfets only, that were granted between 1649, 
and 160 T. 
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Book II. Lands (c), or Bands, with expreſs Condi- 
tion, that if the Money be not paid at a pre- 
ciſe Day, they ſhall not be thereafter redeem- 
able : The' Law reprobates this unjuſt Ad- 
Pactum vantage, called Paftum legis Commiſoriæ in 
bebe. pig nmorius ; and will allow the Money to 
be offered at the Bar; or, they will allow 
a ſhort Time before extracting of the De- 

creet for Payment of it. 
14. TAKINO of Annualrent having 
been diſcharged by the Canon Lau, Men 
did buy Annualrents out of other Mens 
iafeft- Lands, which was the Origin of our preſent 
ment of Jnfeftments of Annualrent, and continues ſtill 
Rent. frequent: By which, if Men reſolve not 
do reſt on the perſonal Security of the Bor- 
rower, they take him alſo obliged to infeft 
them in a yearly Annualrent, payable out 
of his Lands, correſpondent to the Sum lent; 
but, if they exceed the ordinar Annualrent 
allowed by Law, it will infer Uſury; and 
ſo they have a double Security, one per- 
ſonal againſt the Borrower for Payment, 
fin 1 
(c) When Lands are ſold for an adequate 
Price, with the Proviſion of a Fus refractus, in 
avours of the Seller; i. e. a Power and Right 
to redeem within a determin'd Space of Time, 
with a Clauſe irritant, declaring, That the Seller 
Jhall loſe the Privilege of recovering the Lands; if it 
be not done within the Time, and in the Manner ſti- 
pulated, this Irritancy is not to be reckoned 
guaſi Pactum legis Commiſſoria : However, in this 
Cale, it is adviſeable for the Purchaſer, to raiſe 


againſt the Seller a Declarator, that he has lo 
che Power of Redeemiog, e 
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and another real againſt the Ground, it be- 
ing debitum fundi, tor which they may poind 
any Part of the Ground; as alſo, they 
have good Action againſt che Intrometters, 
with the Duties of the Lands, outof which 
their Annualrents are payable ; though 
they cannot poind or exact from the Te- 
nants any more than they owe to their 
Maſter* ; if the Tenants compear and 
inſtruct what they were owing the Time 
they got the Citarion, by producing the 
Maſter's Diſcharges. 

15. THESE Annualrents require a ſpe- 
cial Seaſin, like Wadſets, and other real 


Kights: The Symbols whereof, if the 


Annuairent be payable in Money, is a 
Penny of Money; but, if it be payable in 
Victual, it is a Parcel of Victual. 

16. TH1s is ſingular in Infeftments of 
Annualrent, that Appritings thereupon will 
be preferred to all prior Appriſings, quoad 
the Bygones of the Annualrent, if the In- 
fettment of Annualrent was prior to 
thoſe Appriſings, to which the Appriſing 
will be drawn back, and preferred to any 
interveening Right: Which Privilege is 
contained in the late Act of Parliament, 
concerning Debitor and Creditor f. 
17. TusE Infeftments of Annualrent, 
being properly granted for Security of 
Sums, are extinguiſhed not only by Re- 
ſignations, but by Renunciations ; and 
even by Intromiſſion, with as much as 
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might pay the principal Sum, which In- 
tromiſſion is probable by Wirnefſ:s, whe- 
ther the Rent be Victual or Money: And 
therefore, ſingular Sueceſſors buying In- 
tefrments of Annualrent, are not ſecure by 
any Regiſter, but muſt reſt on the War- 
randice of the Seller. 
18.INFEFTMENTS of Relief are theſe, 


ments of which are granted by a principal Debitor 


Relief. 


to his Cautioner, for Security and Relief 
of Sums he ſtands bound for him, upon 
which the Cautioner cannot enter to Poſ- 
ſeſſion, till he be diſtreſſed; and, when 
the Sum is paid by the Principal, the Right 
becomes abſolutely null, as being but a 
temporary Right; and ſo the principal 
Debiror who granted the Right, needs not 
be of new infeft, but his former Right 
revives (4). 


(d) The laſt Section of this Title in former 
Editions, being full of Miſtakes, is reformed. 


»„— 
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HE Nature and Conſtitution of Pro- 
perty and real Rights being explained 
in the foregoing Titles, we ſhall now treat 
briefly of Servitudes, which ate Burdens af- 
fecting Property and Rights. | 


— 


2. SERVI- 


. 2 . A 


ſervient Texement to repair it, and make it 
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2. SERVITUDES are either Real, or Tit. 9. 
Perſonal. | — 
3. RAI Servitudes are, whereby one _— g 
Man's Property or Ground is affected with = — 
ſome Burden, for the Uſe and Behoof of ano- ſonal. 
ther Man's Ground, directly; and indirectly 
for the Proprietar's Uſe, as having Right to 
that Ground : Which are divided into 
Rural Servitudes, and Urban or City Servi- 
tudes, 

4. Runar Servitudes are, Lier, which Rural 
is a Power of going through our Neighbour's or ng | 
Lands; Actus, i a Power of driving Carts Aus, Via 
or Wains; Via, is the Privilege of having 
High-1ways in our Neighbour's Ground; and 

Aquæ ductus, which is a Power and Privi- 

lege to draw Water alongſt their Ground 

for watering of our own : And thus Via in- 

cludes ter and Actus, as the lefler Servi- 

tudes ; ſo he that has a Via, has alſo a 

Power to drive Carts and Wains, and to- 

walk himſelf through the Ground burde- 

ned with the Servitude, and of drawing 

Stones and Timber through the Ground 

of the ſervient T'enement. 

5. Tur City Servitudes, called Servi- City Ser- 
tutes Urbang, are chiefly five. vitudes. 

6. Taz firſt is, Oneris ferendi, which is Oneris 
a Privilege, whereby one, who has a Houſe ferendi. 


in the City, can force the Proprietar, who has 


a Houſe below his, to bear the Burden of his 


Houſe ; and he may force the Ouner of the 
fic < 
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Book II. fit for ſupporting the dominant Tenement, 
V contrary to the common Nature of Servitudes. 
Tigniim- 7. SECUNDO, Tigni immittendi, which 
mittendi. is the Privilege of forcing our Neighbour to 
receive into his Houſe the Joiſt of ours. 
Stillicidii. 8. TERTIO, Stillicidii vel Fluminis, . 
which 1s, whereby our Neighbour is obliged 
to receive the Drops which fall from our Houſe ; 
under which is likewiſe comprehended the 
Privilege of carring away our Water by Sinks 
and Channels. 
Non offic. 9. QUaRTo, Non officiendi Luminibus, 
Lumini- whereby he can do nothing that can prejudge 
bus. our Lights. 
Altios 10. QUINT0o, Altius non tollendi, where- 
non tol- by our Neighbour cannot raiſe his Houſe 
lendi. þjgher, to prejudge the Lights of the domi- 
nant Tenement ; which he may otherwiſe 
frcely do, if he be not reſtrained by this 
Servitude, | 
11. BY our Law, Servitudes may be con- 
ſtituted without any Seafin, becauſe they 
arc incorporeal . Rights ; but, though a Ser- 
vitude merely eſtabliſhed by Writ be 
ſufficient againſt the Granter, yet they are 
not valid againſt ſingular Succeſſors; ex- 
cept that Right be clothed with Poſſeſſion, 
which completes the Servitude, and makes 
it a real Right: And they may be like- 
wiſe eſtabliſhed by Preſcription, without 
any Mrit from him, who has the ſervient 
Tenement; though he, who is to acquite 
the Servitude by Preſcription, mult have > 
re 
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real Right in his Perſon of the Lands, 
to which he preſcrives the Servi- 
tage. 

12. Tn ordinary Servitudes ſuperadded 
by us to theſe of the Civil Lau, are the 
Servirudes of caſting Fal and Divot, com- 
mon Paſturage, and Multures. | 

13, Common Paſturage is a Right of 
paſturing the Goods and Cattle of the dominant 
Tenement, upon the Ground of the ſervient, 
which is conſtituted frequently by a Charter, 
containing the Clauſe of common Paſturage ; 
and ſometimes by a perſonal Obligement 
clothed with Poſſeſſion; but, albeit it be 
indefinite, yet it can reach no further than 
to the Proportion of Goods, effeiring to the 
Rent of the dominant Tenement, and which 
they may keep and fodder in Winter; 
which,is done by Souming and Rooming, 
that is to ſay, the determining the Proportion 
of Goods belonging to each dominant Tenement, 
by aſſigning them particular Rooms according 
to their reſpective Rents. | 

14. Common Paſturage in our Law, 
does ordinarily comprehend all the leſſer 
Servitudes ; ſuch as the caſting of al and 
Divots preſumptively only; for the one may 
be poſlefled without the other : Nor will 
common Paſturage infer a Servitude of 
caſting of Feal and Divots, if he, who 
poſſeſſed the common Paſturage was inter- 
rupted, as to the caſting of Fal and Di- 
Lot. | ; 


15. THIRLAGS 
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Book II. 15. TRHIRILAOE is that Servitude, where- 

SAY by the Lands of one Heritor are to pay ſome 

Thirlage. Duty to the Mill of another. 

Mills. 16. MiLLs are inter Regalia, and re- 
quire therefore a ſpecial Seaſin; the Sym- 
bols whereof are Clap and Happer ; but, if 
the Mill be in a Barony, tranfit cum Uni- 
ver ſitate (a). 

Multures, 17. MIIIS are ordinarily diſponed 
with Multures and Sequels; the Multures 
are a Ouantity of Corn, payable tothe Heritor 
of the Mill for Grinding. The Kuaveſhip, 
Lok and Bannock, are a ſmall Quantity 
payable to the Servants for their Pains. 

| 18. THESE Quantities that are paid 

Inſucken by thoſe that are thirled, are called Inſucken 

2 Out- Multures; and thoſe Quantities that are 

ucken . : 

Maltures, Paid by ſuch as come voluntarily, are 

called Outſucken Multures. 
19. THIRLAGES are conſtituted by 
Writ, or by Preſcription. 
„ 20. THE Ways of conſtituting Thirlage 
by Writ, are theſe : 
21. FIRST, When a Maſter thirles his 


own Tenants to his own Mill; in which 
Caſe, 


(a) The Reafon why a Mill, not united to 
another Tenement, requires a ſeveral Seaſin, and 
that by a peculiar Symbol, is, That the Law 
conſiders it as a ſeparate Tenement : The com- 
mon and ancient Saying, That Mills are imer 
Regalla, is now an improper Way of ſpeaking ; 
becauſe, any Heretor may, without Warrant 
from the Sovereign, build a Mill on his own 
Land, and convey it to his Succeflors, 


„ 
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Caſe, ordinarily he diminiſhes the Rent of Tir. g. 
his Land, in Contemplation of what they WWW 
are to pay to the Mill for grinding their 
Corns, which he does by an Act of his 
own Court. | 

22. SEC NDO, When an Heretor ſells 
his Lands to be holden of himſelf, and thirles 
his Vaſſal to his Mill; in which Caſe, he 
{clls ſo much the cheaper, and ſo the Mul- 
zures are juſt. 

23. TERT IO, When the Heretor of a 
Mill diſpones his Mill, with the Multures of 
his own Lands, in which Caſe the Multures 
are alſo juſt ; becauſe, he gets ſo much the 
more for his Mill; and ſo this Servitude 
is not ſo odious, as it is believed to be. 

24. QuarTo, If a Man diſpones the 
Mill of a Barony, cum Multuris, or cunt 
aſtrictis Multuris, in either of theſe Caſes, 
he thereby aſtricts his whole Barony ; though 
not formerly aſtricted: But, if he diſpone 
the Mill of the Barony, cum Multuris ſoli- 
tis & conſuetis ; he is thereby underſtood to 
have thirled only what was formetly 
thirled (b). 

25. Is 


(%) When one diſpones his Mill, by deſigning 
it, the Mill of the Barony of A. cum aſtrictis 
Multuris, &c. The Law, interprets the Inten- 
tion, ro be an Aﬀriftion of the whole Inhabi- 
tants and Tenants of the Barony ; and by our 
Practick, they are accordingly aſtricted. It 
would otherwiſe, af the Mil were aot de- 
hgn'd, as Above. J 
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Book II. 25. Ir the Thirlage bears omnia grana 
geſcentia, all the Corn growing upon the 


Land will be thirled, with Deduction only 
of Seed and Horſe-corn, and the Farm, ex- 
cept it be carried to another Mill; for it is 
preſumed Farms mult be fold. 

26. QuixTo, When iuvecta & illata 
are thirled, all Corns, which thole Fire and 
Water within the Aſtriction (c), muſt pay 
Multure, though they come not to the Mill ; 
and tholing Fire and Water,in this Aſtri&i- 
on, is ſo interpreted, as to extend only to 
Corus that are ſteeped and kilu'd, 

27. THE Way of conſtituting Thirlage 
by Preſcription, is immemorial, or forty Tears 
Poſſeſſion, by Virtue of ſome Title; ſuch 
as a Decreet, though in Abſence ; and even 
when the Maſter 1s' not called : And any 
Act of a Baron Court, though made only by 
a Baillie, without a ſpecial Warrant from 
the Heretor, is a ſufficient Title for Pre- 


ſcription : And though the coming to a 


Mill paſt all Memory, (b) and paying thirle 
Multure, does not aſtrict the Comers for 
the future; it being a general Rule in all 
Servitudes, that, ea que ſunt meræ facultatis 
non praſcribuntur ; yet in Mills of the King's 

. Property, 

(4 Tholing Fire and Water is applied to 
Brewing ; ſo that, not only the Malt made with- 
in the Diſtrict of the Thirlage, but 'all Malt 


(where-ever it was made) browen within the 

Aſtriction muſt pay Multure; as 1s practiſed 

within the Town of Edinburgh, and other Places; 
(4) I have added, and paying thirleſwlinve, 
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Property, immemorial Poſſeſſion conſtitutes a Tit. 9+ 
Thirlage : And, if Men likewiſe pay dry WWW 
Multures, that is to ſay, ſuch a Quantity, Pry Mul- 
whether they come to grind or not, for Forty res. 
Years, they will be thereby aſtricted; for 

it is not preſumable, they would have paid 

dry Multare for ſo long a Time, except 

they had been zhirled. 

28. Ir the Quantity to be paid be not 
determi ed in Mit, it is regulated by the 
Uſe of Payment for Forty Years. 

29. TRHOSE who are thirled, are alſo 
obliged to maintain the Mid, Mill-dams, 
Water-gangs, and to bring Home its Mill- 
ſtones. h 5 
30. I x ſuch as are thirled bring not their 
Corus, they are purſued by an Action cal- 
led abſtratted Multures. 

31. There ate two Rules to be ob- 
ſerved in all Servitudes. | 

32. PRIMO, Res ſua nemini ſervit, no 
Man can have a Servitude on what is his 
own ; and therefore, if the Land on which 
we have a Servitude become ours, the 
Servitude is extinguiſhed. 

33. SECUNDO, When we have a Ser- 
vitude on any other Land, this Servitude 
affects every Foot of that Land, anaquæ que 
gleba ſervit; but this is to be taken civili- 
ter, & non judaice; ſo that it muſt be rea- 
ſonably uſed: And thus, if we few out 
ſome Acres, with Privilege to the Fuer, 


to caſt Feal and Divot upon our Muir, for 
K maintain | 


* 
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Book II. maintaining his Houſes ; though, in ſtri& 

Las, every Part of the Muir is affected 
with the Servitude ; yet the Lords will 
allow any Man to Till and Sow his own 
Muir, leaving ſuch a Proportion, as may 
maintain theſe Houſes. 

Perſonal 34. PERSONAL Servitudes are, whereby 

Servi- one Man's Property is affetted with ſome Bur- 

tudes. den, tending diretily to the Utility and Pro- 
fit of another Man : And, by the Civil Law, 
are divided in uſu frut?, Uſe ard Habitation. 

35. Usus fruftus is called Liferent in 
our Law, which is a Right to uſe and diſpoſe 
upon any Thing during Life ; the Subſtance 
thereof being preſerved. 

36. Us E and Habitation were reſtricted 
to the naked Uſe of the Liſerenter; whereby 
his Power of diſpoſing and makirg Profit of 
the Thing /iferented was reſtrained, and 
are not in Uſe with ns. 

37. LIFERENTS ate eicher conſti- 
8 tuted by Pattion, Or by Law Liſer ents by 
n Patio, are either by Reſer vation, as when 

2 Fiar denudes himſelf ot the Fie in Favours 
of another, reſerving his own Lifcrent, or 
by a new Conſtitution ; as, when the Friar 
diſpones his Lands to another, during all 
the Days of his Life ; the firſt needs no 
Infeftment, but the ſecond does; elſe it is 
not valid againſt ſingular Succeſſors : But 
the Liferenter being infetr, tranſmits his 
Right to any, by Aſſignatign, without 
Infeftment ; For, it being a Servitnde, and 

. per ſo- 
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per ſonal Right, it neither needs, nor can ad- Tit. 9. 


mit of a Subaltern Infeftment. 

38. A Liferenter alſo, by Reſervation, 
may enter the Heirs of Vaſlals, (though 
he cannot receive fingular Succeſſors) if be 
was himſelf infeft; but another Liferenter 
cannot ; and even a Liferenter by Reſer- 
vation cannot enter thoſe Vaſſals, if he 
was not once infeft, becauſe he cannot 
tranſmit a Right which he has not. 

39. WurN moe Perſons are jointly in- 
feft, they are called conjunct Fiars ; but, 
though a Wife be a conjunct Har, yet her 
Fie laſts but during her Life ; and during 
her Lite ſhe may enter Vaſſals, and has 
* alſo to all the Caſualities, as other 

Tars. 


—— — 


Conjun® 
Fiars. 


40. LIT EIENTS by Law, are the Terce Liferents 


and the Courteſy. 

41. Tr Terce is a Liferent of the Third 
of all the Tenements, wherein the Husband 
died infeft, provided by Law to a Wiſe; 
which is explained before, Tit. Marriage: (e) 
which Terce is conſtitured by an Inqueſt, 
who, upon a Brief out of the Chancellary, 
directed to the Sheriff, or other Judge ordi- 
nary, do ſerve her toa Terce : Upon which 
Service, the Judge, to whom the Brief was 
directed without retouring it, divides the 
Land betwixt the Heir and Relift, and ex- 
preſſes the Marches in an Inſtrument; and 
this is called to kenn her to her Terce ; the 


* 


(e) See Book I. Tit. 6. 8 16. : = 5 
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Afarches veg kenned by the Inſtrument (): 
Aud, tuough the Service gives her Right to 
the Third of the Mails and Duties, yet ſhe 
cannot remove Teuants thereby, till ſhe be 
kenned ts her Tei ce, or the ſame otherwiſe di- 
vided ; becauſe, before Diviſion, ſhe bruik- 
eth the Terce pro indiviſo, with the Proprietar. 

42. T His Brieve contains two Points; 
Firſt, That the Bearer was IJawful Wije to 
the Detun& ; And, Secundo, J hat he died 
infeft in ſuch Tenements But, if the Relicl 
was holden and reputed lauſul Miſe in her 
Husband's Liſe, no Exception in the Con- 
trary will ſtop the Service * (g). 

43. T HERE is no Terce in Burgnge 
Lands, Feu duties, or other Caſualities ot 
| the 

(F) The Form and Manner of kenning a Terce, 
is at large ſer down by Craig, Lib. il. Dig. 22. 8 
29. P. 310. 2 

To the ſerving a Brief of Terce, it is not re- 
quiſite to cite the Heir, either perivniily, or at 
his Dwelling-houfe. 

(2) The Inqueſt being ſatisfied with the An- 
ſwer made to the two Points of the Brief, and 
with the Proofs thereof, they determine, and 
find a Terce of the Lands in the Claim, belong- 
eth to the Relict ; Thereafter, the Sheriff cauies 
the Heir, (if preſent) or one for him, (if ablent) 
caſt Lots or Cavels for determining where the 
Diviſion ſhall begin, z. e. if at the Eaſt, or at 
the Weſt, for no other Thing is meant, by the 
Sunny Part, and by the Shadowy Part; and, 
if the Lot fall on the firſt, the Beginning is at 
the Eaſt Side of the Land, and they number the 
firſt and ſecond Acre to the Heir, and the third 
to the Relic, which is meith d by March-ſtones, 
or other Marks, &c. | 
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the Superiority, nor in Reverſions, Tacks, Tit. 9: 


nor Patrona??s (Y. 
44. THE Conrteſy is a Liferent granted 
by Law to him, who married an Heretrix, 


a 


of all her Heritage, and of that only : Needs Courteſy. 


neither Scaſin, nor other Solemnity to its 
Conſtitution ; but 1s % jure, continued to 
him; if there were Children procreated of the 
Marriage, who were heard to cry, though 
the Marriage diflolve within Tear and Day (i). 

45. ALL theſe Liferenters are obliged to 
find Caution to preſerve the Thing life- 


rented, and to leave it in as good Condi- , 


K. J. Iv. 


tion as they found it, which is called Cautio par. 3. 
Uſafructuaria; and they are alſo bound to Act 25. 
aliment the appearand Heir, if he have not Cautio 


Aliuade, to aliment himſelf *. 
K 3 46. TE 


) Tho' there's no Terce of Burgage Lands, 
yet Rural Tenements admit a Diviſion, by which 
the Relict gets the ſecond principal Dwelling- 
houſe commodious for Habitation; and, if it 
be not ſo, the Heir muſt afford her one, or di- 
vide with ber the principal Manſion-houſe : 
The like is obſerved in other Office-houſes, as 
Stables, Byres, Barns, Barn-yards, &*c, Annual- 
rents, Tithes, Pafturage, and Fenel, is alſo di- 
vided. See Craig. Lib. 11 Dig. 22. Y 26, 2), Fc. P. 30g. 

(:) The Terce is due, tho' the Marriage con- 
tinue no longer than Year and Day, and tho? there 
be no Children; but the Husband living with his 


Wife Heireſs, 60 Vears and upwards, if there 


was never a living Child, (which is judg'd by its 
Greiting, &c. after Birth} gets no Courteſy. 

It is due to a ſecond Husband, albeit there be 
Children of the firſt Marriage alive. For more of 
this, ſee Craig. Lib. 11, Dig. 22, § t. P. 313. 


L ſufruc- 
tuatia. 


— 
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Book II. 46. T xz Legal Terms of all Liferents, 
V are Whitſunday ( and Martinmaſs: And 
therefore, if a Liferenter ſurvive J/hitſun- 
day, or die upon the I/hitſunday in the 
Afternoon (1), her Executors have Right to 
the Half of the Liferent Duties for that Year, 
whether they be payable in Victual, or Mo- 
nies: And, if ſhe ſurvive Mar tiumaſs, or die 
upon Martinmaſs Day in the Afternoon, her 
Exccutors have Right to the Liferent Duties 
of that whole Year, and that whether it be 
Land- Rent, or the Rent of a Mill, albeit the 
Conventional Terms were after Martinmaſs - 
But, if Liferenters labour the Lands them- 
ſelves, their Executors will have Right to 
the whole Rent thereof, at whatever Time 
their Death happen. 
| 11. 


(&) By Ac 24. Parl. 1693. It is declared, That 
the 15th Day of May, was, fince July 22. 1690. and 

all be in all Time coming, in Place of the former 
Term of Whitſunday, to all Effects whatſoever. 

(7) It ſeems, that in ancient Times, we begun 
the Day at twelve a Clock of Day, and made the 
Afternoon or the Evening, the firſt Halt of it, af- 
tex the Cuſtom of the Firſt of Times; Gen. i. v. 5. 
And ibe Evening and the Morning were the firſt Day, 
which was, and is the Cuſtom of the Church in 
ſolemn and ſtated Faſts and Feſtivals. And that 
in the Matter of this Section, the Term Day be- 
hoved to be complete. But now,it ſeems, we com- 
pute our Term Days (all which are Feſtivals of 
the Church) in the ſame Manner with our ordi- 
nary Days,which begin at twelve a Clock of Night 
and that with ReſpeG to Liferents, dies cœptus ha- 
betur pro completo. For, in the Caſe of Robert war 4 

| | on, 


1 n 


N. 5 


ere he nf © 
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ſon, Widower of Iſabel Dickiſon, who was Reli& Tit. x0. 
of Thomas Yours a Brewer in Edinburgh, againſt HY 
the Heirs of the ſaid Young, the Lords found, 
That albeit Dickiſon died at five of the Clock in the 
Morning of Martinmaſs Day, Anno 1699, yet the 
Husband had Right to the Intereſt of a Principal, life- 
rented by bis Wife, and payable at that Term. The 
ancient Practick was opponed, and reje &ed. 


. 
Of Teinds. 


, \EINDS, being a Burden affecting Teinds. 
Lands, fall in to be conſidered in 


this place. 
2. Tzx1xps are defined to be that 


ſpecial and liquid Proportion or Quota of our 


Goods and Rents lawfully acquired, that is 
due to G O D, for maintaining his Service. 
3. Ir ſeems our Law has followed che 
Opinion of thoſe Divines, who think that 
ſome Proportion of our Goods is due by 
Divine Right; for we (ay, that Teinds are 
the Spirituality of the Churches Revenue; 
but that the Proportion is noc Juris Di- 
vini, for we alter the Proportion by ſpecial 
Laws and Cuſtoms; though for diſtincti- 
ons ſake we call this Proportion the Tenth. 
4. By the Canon Lau, they are divided 
into * perſonal Teinds, which ariſe out f. Perſonal 
the perſonal Gain and Profits that a Man Teinds. 
has by his Trade or perſonal Induſtry F : Pre- 
dial Teinds, which ariſes from the natural Pro- | Predial 
duct of the Land that Men poſſeſs, Aud mix d Teinds. 
K 4 Teinds 
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Book II Teinds,which ariſe from the Profits that Men by 


oY 


Parſon- 


age and 
Vicarage 


Teinds. 


their perſonal Induſtry make out of their Lands. 

5. Ther are likewiſe divided into 
Parſonage Teinds, which are due to the 
Parſon, and Vicarage Teinds, which are due 
to the Vicars; and regularly, all Teiads are 
due to the Incumbent, who ſerves the Cure; 
ſo that if the Incumbent be a Par ſon,he has a 
Right to the Parſonage Teinds; and if he be 


a Vicar, he has Right to the Vicarage Teinds. 


6. TAE Teinds of Corn are called 
Par ſonage Teinds, or Decimæ garbales; and 
the fifth Boll of the free Rent 1s ſtill Teind 
with us: And all Lands muſt pay Teind, 


except they be ſuch as have been feued 


out of old by Churchmen before the Late- 
ran Council (a) (by which they were pro- 
hibited to alienate the Teinds) and who 
had Right both to Soc and Teind; and 
where the Teinds were never known to 
have been ſeparated from the Stock. 

7. SoM Monks likewiſe got particular 
Exemptions from paying Teinds for theſe 
Lands, which they themſelves did bring in 
and cultivate ; and with us the Privi- 
lege granted to Temple-Lands, which be- 
longed of old to the Knights of St. John, 


24 Religious Order, and to the Monks of 


the Ciſtertian Order, are continued to 
thoſe, who have Right to their Lands, 
with that Exemption : Manſes and Glebes, 


arc 


(a) This Lateran Council was holden under 
Pope Alexander III. Anno Dom, 1179. 


3 3 renn | "SIE 
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are likewiſe free from payment of Teinds. Tit. 10. 
8. VI cARAOF Teinds, are called the WW>-/ 


ſmall Teinds with us; becauſe they are 
payable out of inconſiderable Things, 
ſuch as Lambs, Wool, Cheeſe, Eggs, &C. 
and they are ſaid to be Local, becauſe 
they are payed according to the Cuſtom 
of the Place; ſo that in the ſame Pariſhes, 
ſome Heritors will be liable for Vicarage 
Teinds of different Kinds: For though 
no Man can preſcribe a Liberty from Pay- 
ment of Parſonage Teinds ſince the Lateran 
Council; yet, as forty Years Poſſeilion is 
a ſufficient Right to a Miniſter for Vica- 
rage Teinds ; and as it does determine the 

uota, as well as the Species of Vicarage 
Teinds; ſo by forty Years Freedom, the 
Heritor is ſecure in all Time coming from 


P ay ment of Vicarage Teinds, . K. J. vI. 
9. WHEN Popery was ſuppreſs'd, all Par- 11. 


the Lands belonging to Monks and others, 
were annexed to the Crown, in Anno 
1587 *; but the Teinds belonging to 
them, were not annexed ; theſe being ac- 
knowledged by our Law to be the Patri- 
mony of the Church ; and they are there- 
fore called, the Spirituality of the Benefices. 

10. THz Monaſteries of old having 
gotten ſeveral Pariſh Churches mortified 
to them, whereby they had Right to their 
Parſonage Teinds ; ſuch as got thoſe Mo- 
naſteries erected in their Favours, became 


thereby to have Right to other Mens 


Teinds ; 


Act 29. 
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Book II. Feinds: And great Emulation, as well 


2 


.. 
Par. 1. 
Act 17. 
and 19. 
K. Ch. II. 
Par. 1. 
Seſſ. 1. 
Act 61. 


as Prejudice, ariſing from Mens not ha- 
ving Right to lead their own Teinds. 

11. KING Charles the Firſt, did there- 
fore prevail with all the ſaids Titulars of 
Erection, to ſubmit what ſhould be paid 
them, as the Price of the ſaids T'einds ; 
and His Majeſty did determine, That the 
Rate of all Teinds ſhould be the fifth Part 
of the conſtant Rent, where the Stock and 
Teind were accuſtomed to be ſet jointly ; but 
where the Teinds were ſet ſeparately 
from the Stock, the Heritor did, in the 
Valuation, get down a fifth Part of what 
was proven and valued to Je the Rate of 
the Teinds; and which Deduction is cal- 
led the King's Eaſe; becauſe it was given 
by him in his Decreet Arbitral. It was 
alſo ordained, That the ſaids Teinds being 
valued, ſhould be bought at Nine Tears 
Purchaſe * (b). 

12, FoR 


(b) By A# 23. Parl. 1690, concernin 

* it is Lee Tha the Rights > 
T:thes not heritably diſponed, 2 belong to Patrons 
of the Pariſb, within which the Lands ly, with the 
Burden of the Miniſters Stipend, Augmentation there- 
of, Tacks, future Prorogations, Erection of new Kirks, 
as ſhall be found expedient, with this Proviſion, 
That theſe Patrons fall be obliged to ſell to each 
Heritor the Tithes (they baue Right to by that Act) 
of bis own Land, at the Rate of fix Years Purchaſe, 
as they ſhall be valued, which is extended to the Pa- 
#rons of Parſonages, by Act 25. Parl. 1693. * 

the 


Of Teinds. 
12. Fox effectuating this Determina- Tic. 10. 


tion, the Parliament 1633, appointed WWW 
ſome of their own Number, to value the Valuati- 


ſaids Teinds; and after a Proceſs for Va- 
luation is raiſed before theſe Commiſſio- 
ners, in which the Titular, his Tackſman, 
and the Miniſter ale to be cited, the 
Heritor in the mean time gets the leading 
of his own Teinds. 

13, THz Probation is oft-times al- 
low'd to both Parties in this Court; and 
where one Party is preferred, it is called 
the Prerogative of Probation, and is much 
contended for, and is thus regulated, viz. 
either the Teinds are drawn ipſa corpora 
by the Titular, or Tackſman; and then 
they have the ſole Probation allowed them, 
to prove what the Teinds were worth, 
(they proving that they led ſeven Years of 
fifteen before 1628.) or elſe they have 
Rental Bolls paid them; & eo caſu, they 
have the ſole Probation likeways, they 
3 twenty Years Poſſeſſion of uplifting 

ental Bolls, condeſcending upon Quanti- 


ty 


the above Act having aboliſhed Patronages, and 
the Patron being obliged to ſell the ſame to the 
Heritors of the Pariſh at the Price of 600 Merks, 
did, in further Recompence give to the Patron, 
the Tithes, as above: Burt ſeeing Parronages 
are reſtored, and the above Act, in relation to 
the Manner of calling of Minifters to vacant 
Churches aboliſhed, it may be thought, that 
the above Grant made to Patrons ſo diveſted, 


falls, 


my 


on of 
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Book II. y and Quality: Or Tes tio, The Heri- 
V tots have Packs of their own Teinds for 
Payment of Silver Duty; and then there 2 
is joint Probation allowed both to Heritor * 
b 


and Titular (c). 

14. EccLesiasTICK Perſons, ſuch 
as Biſhops, Parſons, &c. ſubmitted only 
what they were not in Poſſeſſion of ; and 
therefore there can be no Valuation led of | 
any Teinds, Parſonage or Vicarage, which 
they were actually in Poſſeſſion of (d): 
But by a Letter from His Majeſty there- 
after, in Anno 1634, it is declared, That 
if their Teinds be ſet to Tackſmen, they may be 
walued during the Tack ; whereas the Teinds 


they were in the natural Poſſeſſion of, cannot; 
| though 


(c) By A# 3o. Parl. Fuly 1690, It is declared, 
That in all Caſes of Valuation, the Heritor ſball 
have a joint Probation. 

(d) By Ac zo. Parl. Fuly 1690. Tithes belong- 
ing to Miniſters, and poſſeſs'd by them, may be 
valned ; but cannot be ſold or bought. 

But by A# 23. Pay. 1693, made for renew- 
ing the Commiſhon for Valuation and Sale of 
Tithes, &c. It is declared, That the Commiſſion 
ſpall not be extended to the buying or ſelling of 
Tithes which formerly pertained to Biſhops, and naw 
belong to the King,by the Abolition of Prelacy, ſo long as 
theſe Tithes remain in His Majeſty's Hands undiſpon'd. 
Nor to Tithes belonging to Colleges or Hoſpitals, or to 

ſuch as are mortified and deſtined to pious Uſes, with- 
out prejudice to the valuing of theſe Tithes according 
to Law, and the Heritor to be thereafter liable in 
Payment of the valued Tithe-Duty. 


\ 
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though Teinds holden of Collegiat Kirks may Tit. 10. 


be valued, and ſo may be bought and ſold. 

15. IHE Burroughs are only decerned 
to ſell the Superplus of the Teinds they 
had Right ro, over and above what wall 
be due for the Entertainment of their Mi- 
niſters, Colleges, Schools and Hoſpitals. 

16. ArrER the Teinds are valued, 
and the T'itular decerned to fell ; or if the 
Titular be willing to ſell without a De- 
creet, the Heritor is inſeft, and ſeiſed by 
the Titular, who, in the Diſpoſition or 
Charter, reſerves to himſelf Relief of the 
King's Annuity, and of all Impoſitions la id, 
ot to be laid upon Teinds; and War- 
rands only trom his own, and his Predecc i- 
ſors Facts and Deeds: And on the other 
Hand, the Heritor who has got a De- 
creet of Valuation only, and not of Veu- 
dition, is obliged to infeft the Ticular, 
for Security of the valued Bolli. 


17. By the foreſaid Decreet Arbitral, gurdens 
the ſeveral Pariſh Kirks were to be pro- affecting 
vided ; and therefore the Titular might Teinds. 


allocate any one Heritor's Teinds for Pro- 
viſion of the Miniſter, which renders the 
Privilege of buying very ineffectual to the 
Heritor (e); whereas it had been much 

better, 


(e) The Parliament 1693, conſidering the 
buying of Tithes in Favours of Heritors, had 
been much hindred by Patrons, Titulars and 


Tackſmen of Tithes, offering to allocate to the 
a Miniſter 
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Book II. better, that the Stipend had been propor- 
V tionally laid upon all the Heritors. 


Inhibiti- 
on upon 


Teinds. 


ſufficiency of Tithes beſides; 


18, T EIN DS are not debita fundi, and 
ſo ſingular Succeſſors are not liable in 
them; bur yet the Miniſter has ſo far a 
tacit Hypothick, that he may exa& his 
modified Stipend from any of the Heritors, 
as faras his Teinds will extend, reſerving 
Relief to that diſtteſſed Heritor; and if 
the Heritor fell his Cropt, the Merchant 
who buys the ſame will be liable; but 
Tenants will not be liable, if they pay a 
joint Duty to their Maſter both for Stock 
and Teind. | 

19. WHexn the Tack of Teinds ex- 
Pire, the Titular needs not uſe a Warning 
againſt the Tackſman, as in Lands; but 
he raiſes and executes an Inhibition againſt 
the Tackſman, which interrupts tacit Relo- 
cation for that and all the ſubſequent Years, 
after which the Intrometters are liable to 
a Spuilzie. 

20. THE Parliament, 1633, did, after 


the ſaid Submiſſions and Decreet Arbitral, 


grant 


Minifter the Tithes of an Heritor purſuing a 
Sale, did by Att 23. Ordain, That after Citation, 
it ſhall not be in the Power of the Patron, Titular, 
or Tackſman, to make any Allocation of the Purſuer's 
Tithes ſolely, but only in Proportion to the other Tithes 
within the Pariſh, and within his Right, excepting 
always that the Tithes of the Lands belonging in 


Property to the Patron, Titulay, or Tackſman, ſhall 


be free of any Part of that Allocation, if there be 
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grant to His Majeſty an Annuity out of Tit. 10. 
all Teinds, except theſe paid to Biſbops,. 
to Miniſters in Name of Stipend for ſer- 3 
ving the Cure, to Colleges, or Hoſpitals,, 1 
and for other pious Uſes, viz. Of e- 
very Teind Boll of the beſt heat, Ten 
Shillings ; of every Boll of the beſt Teind pa 15: 
Bear, Eight Shillings ; and of every Boll?“ 133. 
of the beſt Teind Oats, Meal, Peaſe, and 
Rye, Six Shillings: And where Oats are 
of that Nature, that they will not render 
above half Meal, the Rent to be Three 
Shillings ; and where the Bolls of Victual 
are of inferior Goodneſs, Worth, and 
Price, than the beſt, that the King's An- 
nuity ſhall be modified proportionally ; and 
where the Rent doth not conſiſt in Victu- 
al, but in Money, that the King ſhall 
have of every hundred Merks of Par ſon- 
age and Vicarage Teind, not conſiſting in 
Victual Rent, the Sum of Six Merks 
Money; and this Annuity is debitum fun- 
di (f ) ; but not being annexed to the Croun, 
IT 
(F) This Statute is a Ratification of an Act of 
the general Commiſſion of Tithes and Sur- 
render, dated 29 May 1627, which alſo confirms 
ſeveral other Acts of that Commiſhon rela- 
tive to the King's Annuity, which are worthy 
to be reid, but are here omitted, becauſe, by 
a Warrand from K. Ch. II. in the Year 1674, 
a Stop was put to further Payment (which 
Stop ſtill continues) and at the ſame Time by 


Proclamation, all Arrears of this Annuity, before 
the Year 1660, were diſcharged. See my Lord 


Srair's Inſtitutions in the Title concerning Tithes. 
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Book II. it may be, and is ordinarily bought by the 
E Heritors from His Majeſty's Theſaurer, or o- 
thers having Right from the King (b). 


fnhibi- 


tion. 


Ground 
thereof 
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) Ir is very dubious, if the King's Annuity 
of Tithes be debitum fundi. Neither will the 
Analogy of Law allow it to beſo; becauſe, 
Tithes out of which it is paid, is debitum 
fructuum, to which no Perſon other than the In- 
trometter 1s liable. However, ſee in the Au- 
thor's Obſervation on the Act eited, his Argu- 
ments for that Poſition. 


e XT 


of Inbibitions. 


DDROPERT and real Rights, with 


the Burdens affecting the ſame, be- 


ing explained, it 1s fit now to treat of 
Legal Diligences, by which theſe Rights 
may be evitted, or the free Uſe and Diſpoſal 
thereof reſtrained; which Diligences are 
chiefly three, Inhibition, Compriſing, and 
Adjudication. 

2. INHTBITION, is a perſonal Prohi- 
bition by Letters under the Signet, diſcharging 
the Party inhibited, to ſell, dilapidate, or put 
away any of his Land, in Prejudice of the 
Debt due to the Raiſer of the Inhibition. The 
Ground and Warrand thereof is a Decreet, 
or a Regiſtrate Bond, (which in the Con- 


ſtruction 


i a s 4 
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ſtruction of Law is a Decreet) either de- Tit. 11! 


cerning or obliging the Debitor to pay or 
perform the Sums or Deeds therein ſpecifi- 
ed; or a depending Proceſs: And if 
theſe Inhibitions be not raiſed upon legal 
and relevant Grounds, they may be re- 
duced (a). | | 


3. Inn1B1T10Ns reach only Heritage, Extent 
but not Moveables ; though the Stile there- ther 


of runs equally againſt both: So that 
moveable Bonds can only be . reduced, in 
as faras they may be the Foundation of 
real Diligence to affect Heritage, reſerving 


{till perſonal Execution againſt the Gran- 


ter; and they extend only to poſterior vo- 
luntary Rights granted after Inhibition (b), 
bur not to Apprifings, or Adjudicationt, 


though led poſterior. to the Inhibition, if 


the Ground thereof was anterior ; neither 
do they extend to poſterior Diſpoſitions and 
L | In- 


(a) Inhibition is validly raiſed on an obliga- 
tion, tho* neither regiſtred, nor made the Sub- 


ject of a libelled Summons. And likewiſe, it 


is raiſed on a general Charge to enter Heir, pro- 
vided the ſpecial Sum due by the deceaſt Debi- 
tor, with the Document, be mentioned in the 
Letters. | 13 


(b) Every Kind of Bond, whether moveable or 
heritable, without Infeftment, or with it, gra- 
ted after executing Letters of Inhibition again 
the Debitor, are reducible, aud will be found 
to be of no Fotce to affect the Subjects over 
which the Inhibition hath Influence. 


— — 


— 
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Book II Infeftments depending upon prior Ol lige- 
nent, either S. or particular, tor 

granting of theſc Rights; nor to Renunci- 
ations of temporal Rights, albeit poſterior 
to the Inhibition, theſe being neceſſar upon 
Payment. 
Ad of 4. By a late Act of Sederunt *, If the 
Sed. 19. Creditor intimate by May of Inſtrument to the 
282 — Per ſon having the Right of Rever fion, that 
the Madſetter or Auaualrenter ſtands inhibit 
at his Inſtance, and does produce in preſence of 
the Parties and Notar, the Inhibition duly 
regiſtrated; The Lords vid not ſuſtain Re- 
nunciations, or Grauts of Redemption, al- 
though upon true Payment, unleſs there be a 
Declarator of Redemption obtained, to which 
the Inhibiter muſt be cited. 
Manner. 5. THE Way of executing Iahibitions is, 
of execu- that the ſame muſt be by a Meſſenger a- 
ting Inhi- gainſt the Perſon inhibired, perſonally, or 
bitions. ar his Dwelling- place, and at the Market 
Croſs of the Head Burgh of the Shire, 
Stewartry, or Regalities where the Per- 
K. J. vI. ſon inhibited dwells “; and after crying of 
Par. 15. three ſeveral O yes's, and publick reading of 
Act 204. the Letters, the whole Leiges are diſ- 
and 265, charged to purchaſe any Lands or Heri- 
ar. 16. ; as og © 
Act 13, tages from the Perſon inhibited; and the 
Meſſenger leaves and affixes a Copy of the 
Letters at the Market Crofs, all which muſt 
Kk. C. II. be written in a Paper, and fubſcribed by 
Par. 3z. the Meſſenger, and by two Witneſſes * ; 
Act 26. which Writ is called The Execution of In- 
Wis pe es; hibitian : 


| Of Comprifings - 
hibition : And thereafter the Letters and Tit. 123 
Execution thereof muſt be regiſtrated uit 
in forty Days after the Execution thereof (c), 

either in the general Regiſter at Edin- 

burgh, or in the particular Regilter of the 

Juri ſdiction where the Perſon inhibited 

dwells, or the major Part of the Landes 
ly f: And if any ot theſe Acts be omitted, + K. I. vi. 
the Inhibition is null; theſe being de ſolen- Par: 7. 
nitatibus inſtrumenti. 44 115. 


(c) The Preſcription of Inhibitious runsfrom 
the Date of the Regiſtration of the Inſtrument 
of Seaſin, on the Right granted contrary to the 
hibition, and not from the Date of the Regi- 
ration of the Letters of Inhibition, with Exe- 
cutions. 


1 1 T. XII 
Of Comprifings and Adjudications. 


T H E Fee being thus ſettled in the Vaſ- 

Jal, it may be either taken from 

him, and evicted for his Debt, or his 

Crimes; the firſt is by Appriſing and Ad- 

judlication, and the laſt by Confiſcation and 

Er 1 ä 

2. Ar PRISINO proceeds by Letters Apptiling 

charging the _— to compeat before * 

2 2 
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Bock II, a Meſſenger, (who is by the Letters made 
[ Judge and Sheriff in that Part, in Place 
„K. J. VI. of the Sheriff of the Shire, whoſe Office 


Par. 5. 
Act 37. 


Decreet 
of Com- 


priſing. 


properly it is) and to hear the Lands 
ſpecified in the Letters, appriſed by an 
Inqueſt of fifteen ſuorn Men, and declared 
to belong to the Creditor for Payment of his 
Debt. But becauſc our Law thought. it 
not juſt thar a Man's Lands ſhould be 


taken from him, whilſt his Moveables 


could pay his Debr; therefore, in the 
firſt Place, the Meſſenger who executes 
the Letters, mult declare, that he ſearched 
for Moveables; and becauſe he could not 


find as many as would pay the Debt; 


therefore he denounced the Lands to be 
appriſed on the Ground of the Lands, ard 
at the Market Croſs of the Shire, Stewartry, 
or Regality where the Lands ly, and left 
Copies both on the Ground, and at the 
Croſs. | 
3. Ar the Day appointed by the Ler- 
ters, the Meſſenger, who is made Sheriff in 
that Part, fences a Court, and the Debitor 
being called, his Lands are offered to him for 
the Money; and if the Money be not ready, 
the Inqueſt finds, that the Debitor's Lands 
ſhould belong to the Creditor for his Payment, 
and this is called a Decreet of Compriſing ; 
and the moſt part of the Jnqueſt affixes 
their Seals thereto ; upon which the Com- 
priſer gets a Charter paſs'd in Exchequer, 
and is infefr by Precepts out of the ag; >a 
| 95 
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lary, if the Lands hold of the King : Tit. 129 
And though of old, Land appriſed was WWW 
proportioned to the Money; yet there- 
afrer, whatever Land was ſought to be 
appriſed, was accordingly appriſed, though 
far exceeding the Sum in value; becauſe 


ſeven Years was given (which was there- K c. N 


after prorogated to Ten ) for redeeming Par. 1. 

the Land by Payment of the true Sum, and Sell. 7. 

this is called a f legal Reverſioa, becauſe . 

the Law gives it to the Debitor; and if it LO 
be not redeemed within that Time, the ſion. 
Land belongs to the Appriſer for ever ; 

bur that Legal runs not againſt ' Minors, 

becauſe they want Fudgment to know their 

Hazard; ſo that they may Redeem at 

any Time before they be twenty five 

Years compleat: But if the Comprifing 

expire during their Minority, the Compriſer 

will thereafrer have Right to the whole 

Mails and Duties, albeit exceeding his 

Annualrent : But that Part of the Act 

is altered by a poſterior Statute, and the 

Appriſer is reſtricted to his Annualrent 

during the Minority of the Debitor f. K. C. II. 
4. Ir a Minor ſucceed to a Minor 2 A 

whoſe Lands are appriſed, he has Right to 4 15 
Redeem, as if the Compriſing had been 1 
led againſt himſelf: But if a Major ſuc- See Book 

ceed to a Minor after the Legal is expired, I. Tit. 7. 
he hath only Year and Day to Redeem; S2. 

and if the ſeven Years be unexpired in the 
Minor s Time, the Major may Redeem | 
_ L 3 with= 42 
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Book II within theſe Years that are not run: 


And, if the Rent of the Lands be nor cor- 

| __ © reſpondent to the Annualrent of the Money, 
whoever has Right to the Reverſton, whe- 

ther Major or Minor, mult ſatisfy the 

whole Sums and Annualrents reſting, be- 

IK. J. vi. fore he can Redeem : But the Cmpriſer, 
Por, 23, during the Legal, is reſtricted to the An- 
Ad 6. nualrent of the Sums due to him, and the 
Superplus of his Intromiſſaon will be im- 
puted in Payment of his Principal Sum; 

and if he be paid, by Intromiſſion within 

the Legal, of his whole principal Sum, bygone 
Annualrents and Expences, with the Compo- 

©.» ſition paid to the Superior, the Compri ſiug 
beer . wa 
Att's, F. I novo the Superior be not re- 
giularly obliged to receive a ſingular Suc- 
ceſſor; yer, leſt by Colluſion betwixt the 

Debitor and his Superior, the true Creditor 

ſhould be unpaid ; therefore by a ſpecial 

Aft of Parliament, the Superior is forced to 

receive a Compriſer upon Payment of a 

f K. J. v. full Years Duty of the Land et, and he 
4 5- gets no more from all, though many 
K. 7 v1 Compriſers charge him to receive them; 
Par. 23. the Superior pleaſes, he may retain the 
A&6.. but if Land to himſelf, he paying the 
HT KY | 
6. Tux firſt Compriſing without Seaſin, 
carries Right to all Tacks, Reverſions: 
and other Rights which require no Infett» 
ment; and all poſterior. Comptiſings need 
1 Ha «1 we? gf CHE» * 8 2. 71 : nor 
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not Infefrment, ' becauſe they carry only. Tit. 14 
the Right ot Reverſion; but yer ordinat= WWW: 


ly ſccond Appriſers do infeft themſelves, 
becauſe the firſt may be null, or become 
paid (d); or the firſt Compriſer may ly 
out from ſecking Mails and Duties; or 
the ſecond Compriſers would remove Te- 
nants, which none can purſue without be- 
ing infett ; but the Superior compriſing 
needs no Infeftment. 

7. AFTER Denunciation of the Lands 
to be appriſed, the Debitor can do no vo- 
luntar Deed by diſponing or reſigning, 
(becauſe, elſe he might fruſtrate the Dili- 
gence) except he was, before Denuncia- 
"ry ſpecially obliged to diſpone or re- 
ign. 


be infeft, but was ſtopt by Colluſion, as if 
the Superior, to gratify the ſecond Com- 
pri ſer, ſnould unjuſtly ſuſpend the firſt, albeit 
the ſecond Appriſer be firſt infett ; yet the 
firſt Appriſer having done Diligence, by 
charging the Superior, will be preferred to 
the ſecond Appriſer firſt infeft. | 
L 4 9. TRA 


(4) A ſecond, or any other NIN Appriſer, 
needs not to be infeft, provided Infeftment has 
followed on the firſt Compriſing, for the Rea- 
ſon given by our Author. 


8. In a Competition amongſt Ap- p fo. 
priſers, the firlt Infeftment or Charge 55 * 
inſt the Superior is always preferred; mongſt 
and if the firſt Compriſer did Diligence to *PPriſers 


168 Of Compriſings 
Book II. 9. T n= Compri ſer, during the Years of 
WAY the Legal, is not obliged to enter to the 
: Poſſeſſion; but if he once enter, he muſt 
be comptable for the Mails and Duties, 
though he leave off to poſſeſs; but if the 
meaneſt Part of the Sum be unpayed after 
the expiring of the Legal, the whole Land 
compriſed belongs to the Compri ſer, without 
Conſideration of what he has intromerted 
with ; to prevent which, the Debitor, or 
a ſecond, or any poſterior Compriſer, who 
has compriſed the Right of Reverfion, does, 
before the Legal expire, require the Com- 
priſer to compear at any Day or Place to 
receive his Money, in ſo far as he is not 
payed by his Intromiſſion; and having 
conſigned the ſame accordingly at that 
Day, he raiſes an Action of Compt and 
Reckoning before the Lords of Seſſion; and 
if it be found, that he is paid by Intromiſſion, 
and the Money configned, the Lords decern 
the Compriſing to be paid and extintt (e); 
nor needs the Debitor get eu —_— 
pi AS = oO. ta *. 


r am 
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(e) To prevent Diſputation on the Queſtion, 
which is the firſt Appriſing. By A# 62. Parl. 
1661, It is declared, That ſuch 7 as are 

eferable to all others, in Reſpect of the firſt and 
real Right and Infeſtment following thereon, or the 

rf exact Diligence for obtaining the ſame, are, and 
Hall be holden the firſt effettual Appriſing, tho there 
be others in Date anterior. See our Author's Ob- 
ſervation on that Act. 
It is a Conditional Right and Infeftment, ag 
F , kelief, See before Tit. 8. § 18; * 


. 
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for the former Right revives, ſince the Tit. 12. 

Fee was ſtill in his Perſon, upon Condi- WWW 

tion that he would pay the Sum within 

the Legal. LITE | | 

10. In this Compt and Reckoning, the 

Compriſer will get allowance ot the Sheriff 

Fee which is the twentieth Penny of the Sheriff 

Sum that was compriſed for, and of the Fee. 

Entry payable to the Superior, thougi 

the Appriſer truly paid neither; but he 

will not get Payment of a Factor's Fee for 

taking up the Rent, except he really 

paid it (F). | 

11, ALL Apprifings led ſince the firſt of 

January 1652, within Year and Day (g) KC. II. 

of che. firſt effetual Compri ing by Infeft- f. gr. 

ment, or Charge againſt the Superior, come 

in pari paſu, as if they were all contained 

in one Appriſiuzg. But the poſterior Ag- 
prifings 


(F) An Adjudger gets Allowance, not-only of 
the Entry, or Compoſition due to the Superior, 
with the Expence war'd out in deducing the 
Adjudication, and compleating the ſame by In- 
feftment, but alſo of che Annualrent of both, 
from the Time they were expended. | 


0 (2) The Year and Day is computed from the 
d Date of the Decreet of the Appriling firſt com- 
e pleated, and not from the Dare of the Infeft- 
a 
e 


. 
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ment; ſo that a poſterior Decreet of Compriſing, 
whoſe Date is not within Vear and Day of the 
Date of the Decreet, which is perfected, tho” 
within Year and Day of the Date of the In- 
; feftment following on it, hath not the Pri- 


vilege, 


170 Of Compriſings 
Book II. prifings within Year and Day, muſt pay 
[ their Proportion of the Expences of the 

Tnfeftment, and Compoſition given to the 
Superior by the firſt Appriſer (%). 

12. Becavss appearand Heirs did 
frequently acquire Rights to expired Ap- 
pri ſings againſt their Predeceſſors, by 
which they bruiked their Eſtates without 
paying their Debt, to the Ruin of lawful 

AR force Creditors: Therefore our Law did very 
ſaid, juſtly ordain all ſuch Appriſings to be re- 
deemed tor the Sums truly paid out by the 
appearand Heir (i) which proceeds, albeit 

the appearand Heir acquire theſe Rights 

in his Predeceſſor's Lifetime. But if the 
expired Appriſing was acquired * 

ü y 

() By A# 62. Parl. 1661, It is provided, 


That Creditors having Right to the firſts Compriſing, ' 


| ſpall, by the poſterior Creditors offering to Redeem, be 
ſatisfied of the whole Expences deburſed by them, in 
deducing and expeding the firſt Compriſing and Infeft- 
ment thereon, of which Expence, the firſ# Appriſer 
bears no Shave, 

(i) The Laws, ſince our Author wrote this 
Book, have brought abont great Alterations, for 
by Act 24 Parl. 1695. It is ordained, That if an 
appearand Heir enter to poſſeſs his Father's Eftate, oy 
purchaſe to himſelf, or to any other for his Behoof, 
any Right thereto otherwiſe, as higheſt Offerer, with- 
ont Colluſion, at a legal publick Roup of that Eftate, 
bis foreſaid Poſſeſſion or Purchaſe ſhall be yepute a Be- 
baviony as Heir, and a ſufficient paſſive Title to 
make him univerſally liable for all his Predeceſſors 
Debts and Deeds , as if be were ſerved Heir, where- 
through ſuch Debts are not to be now reckoned 
upon. 9. þ 4 7 c ? NEE ; 


a> - 2Aml - mf, ee eb ad Boo. arr 


— 


nee. n TR 


and Ad judications. 


171 


by the appearand Heir, the ſame is only Tit. 12. 


redeemable by the Creditors for the Sum 


contain'd in the Appriſing, 
' 13. BR CAus k the Parliament thought 


it exorbitant to take the greateſt Eſtates 


for the ſmalleſt Sums, and to make a 
Meſſenger Judge in Affairs of ſo great Im- 
portance; therefore, in Anno 1672, this 
Way of Compriſing was altered, and in 


Ad judi- 


place thereof the Creditor now gets Land cation. 


adjudged ( to him by the Lords of Seſſion, 
proportionally to the Sums due to - him 
with a fifth Part more) beſides the Com- 
poſition due to the Superior, and Expences 
for obtaining Infefrment, becauſe the 
Creditor is obliged to take Land for his Mo- 
ney (1) ; which Adjudication coming in 


(k) As Sheriffs were, in ancient Times, — * 
tent Judges to Compriſings of Lands within 
their Territory; ſo at this Day, Adjudica- 
tions of the ſame Lands, can validly be deduced 
before them, which, it may be thought, cannot 
be legally done before Magiſtrates of Burghs, 
tho' they have the Privilege and Power of She- 
riffs within their Liberties. 0 | 

(1) Through the Damage befalling the Debitor, 
by his giving Lands equivalent to the principal 
Debt, and to a fifth Part more, the firſt Al- 
ternative of the AR, is in deſuetude, and I 
doubt, if it can be inſtanced, that this Part was 
ever obſerved. Now, albeit an Adjudger may 
reaſonably judge his Debitor will not follow it; 
yet he muſt, in his Summons, libel upon the AQ, 
and narrate diſtinctiy both theſe a 


172 
Book II. place of Comprifings, is perfected by Char- 
ter and Seafin, as Comprifings; and the Su- 


KC. 


Par. 2. 
Seſl. 3. 
Att 19. 


Of Compriſings 


* perior is obliged to receive the Adjudger 


but it is redeemable only within five Years 
by Majors. 

14. IE the Debitor compear not to 
concur for compleating the Adjudger's 
Right, by giving him a Progreſs and 2 * 
ſumpts of the Evidents, and ratitying the 


Decreet of Adjudication (m); then the whole 
Lands 


etherwiſe his Decreet of Adjudication is null. 
And in the Caſe of Geddie againſt Telfer, Decem- 
ber 9. 1681. Obſer. by Preſident Falconer, The 
Lords found the Reaſons of Reduction, that the 
Decreet of Adjudication being in abſence, i e. 
without Probation of the 1 did bear a 
fifth Part more, relevant to retrench the princi- 
pal Sum, Annualrents, and Compoſition to the 
Superior, without Accumulation of Annualrent 
upon Annualrent. 

By Act 19. Par. 1672, The Lands are ad judge- 
able for the Annualrent of the Compolition, 
and of the Expence. 

A Creditor may, of an Infeftment of Annual- 
rent conſtitute in Favours of his Debitor, Ad- 
judge a fifth Part more than his Credit, as if 
the ſame were Lands ; for the Lords have found, 
that the Reaſon of the Act of Parliament ex- 
tends to Annualrents as well as to Lands, Jan. 
10. 1683, Ker againſt Ruthven, obſerved by 
Fakoner. | 

(m) In Confirmation of the Notes above on 
$ 13. 5. The Lords, by a Decifion, in a Plea of 


Adjudication, Wilſon againſt Sir Alexander Home, 


Feb. 23. 1684. And by AR of Sederunt on — 
26t 
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Lands can be adjudged, as they were Tit. 12 


formerly appriſed, (nor in that Caſe can 
the Adjudication contain a fifth Parr 
more) it being unreaſonable to force a 
Man to take proportional Lands for his Mo- 
ney, and yet to be unſecured even for that 


Proportion; and they are redeemable with- 


in ten Years, (theſe Adjudications being 
now come in the Place of Apprifings) (1) 
and have the ſame Privileges and Re- 
ſtrictions which Compriſings had by the 
Aci of Parliament, made concerning Debi- 
tor and Creditor, in Anno 1661, But it the 
Creditor attain Poſſeſſion upon his Com- 
priſing, or Adjudication, he can uſe no 
turther Execution againſt the Debiror, ex- 
cept the Lands be evicted *. 

15. TERRE are other two Kinds of 
Adjudication f, allowed by our Law ; The 


* R. C.II 


P ar. 2. 


Sell. 3. 


Act 19. 
f Adjudi- 


hrlt is, when the appearaud Heir of the De- cations 
bitor after the 


26th of that Month, declare all Ad judications, 
led after that Day, not only for the Penalty, but 
alſo for a fifth Part of the Principal, to be null. 

(1) Ad judications have Privileges the ſame al- 
molt with Appriſings, in as far as a Citation 
given upon a Summons of Adjudication, makes 
the Decreet of Adjudication preferable to an 
Infeftment of Annualrent, conſtitute after that 
Citation, tho' before the ſaid Decreet was pro- 
nounced, Fan. 2. 1682. Creditors of Enoch, ob- 
lerv'd by Falconer. But this Preference holds 
only in Competition with voluntary Rights, 
and not in Competition with legal Diligences, 
ſuch as Arreſtments, Anderſon againſt Anderſon, 
Feb. 1, 1684, obſery'd by Falconer, 


old 


Form. 


74 Of Comp. N 
Bock II. b:tor is charged to enter Heir; and renoun- 
. ces to br Heir, the Creditor having ob- 

tained a Decreet, Cognitionis Cauſa (n), 
for conſtituting the Debt, wherein the 
appearand Heir is only purſued for Forma- 
lity: But the Decreet can have no Effect 
perſonally againſt him; in which Caſe, 

the 


(n) By A of Sederunt, Nov. 23. 1711. Factors 
upon Bankrupted Eſtates are authoriſed to 
raiſe a Summons of Adjudication at their own | 
Inſtance, to the Behoof of ſuch Creditors who | 
ſhall, within 40 Days after Sequeſtration, give 
to a Clerk of Seſſion their Inſtructions of Debt, 
with a Declaration, &c, The Expence of ſuch 
Adjudication, if the firſt Time raiſed, comes off | 
the Eftate, but the Charges of a ſecond, or 
after Summons, muſt be paid by the Creditors | 
themſelves; and all this is without Prejudice | 
to each Creditor by himſelf alone, to Adjudge 
as formerly: However, on account of ſome In- 

conveniency, and that Banktrupted Eftates are 
adjudged before Sequeſtration. This Act is not | 
obſerved. 

Of all Decreets of Adjudication, as well of theſe 
called copnitionis cauſa, and ad factum præſt andum, 
as of theſe which by Act of Parliament 1672, have 
come in place of Appriſings, the Clerk is order- 
ed to make an Abreviate i. e. A ſhort Note of the 
Contents thereof ( which is come in place of Al- 
lowances) to be frgned by the Lord Ordinary 
who pronounced Decreet, and it muſt, within 60 
Days, be recorded in the Books of the Clerks 
to the Bills. See Ar. 24. Negul. 1694. Art. 4. 
Regul. 11696. A# of Sed. Fan. 18. 1715. Beforethis 
Regulation, Ad jadications on Decreets cognittionis 
ann, nor Adjudications ad fadtum preftanilyn, 
were neither allowed, not recorded, an 
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the Hareditas jacens will be adjudged to Tit. 12. 
the Creditor for Payment of the Debt due WWW 
by the Defunct; which if it be liquid, 
and inſtantly inſtructed, the Purſuer in the 


ſame Proceſs proteſting for Adjudication, 


the ſame will be allowed to him ſummari- 

ly, without Neceſſity ot any other Decreet, 

Cognitioais Cauſa. | 8 
16. THESE Adjudications are redeem- = of © 

able within Tex Tears, at the Inſtance of Adjud. 

Con-creditors, one after another, who have 

likewiſe obtained Decreets of Adjudica- 

tion: And a Minor renouncing to be 


Heir, may be reponed, and allowed to K. C. Il. 


redeem upon Payment. But Majors re- .- * 


nouncing have not that Privilege directly, Act 62. 
(a) it being only by Act of Parliament 
granted to Minors, or to Co- creditors, 
likewiſe Adjudgers. 

17. AND if the Superior be charged to 
infeft the Adjudger, he will ger a Years 
Rent for Compoſition, as in Comprifings t (p). 1KC. U. 


Par. 2. 

| 18. D- Sel. 1. 

(0 A — * renouncing, Qc. uſes this Method A& 18. 
to be redreſſed; he grants a ſimulate Bond to 
a, Confident, who charges him to enter Heir in 
Special to the Hereditas jacens, within 40 Days, 
and thereafter raiſes Adjudication in common 
Form, which ſerves him for a Title, not only 
to redeem prior Adjudications, but alſo to re- 
duce. them upon Nullities, and in a Proceſs of 
Mails and Duties, upon a Competition, to al- 
ledge and prove the anterior Adjudger paid by 

Intromiſſion, &Fc. | 

K (p) Every Ad judger whatever pays a Years 
ent. . 


| . Of Compriſings 


Book IT. 18. AvJupicartions carry Right 
WY MV to all which would have fallen to the 


Heir, as all heritable Rights (q); and the 
whole bygone Rents and Duties, ſince the 
Defunct's Death, may be adjudged, becauſe 
theſe belonged to the Heir. 

19. THERE is another Kind of Ad- 


judication competent by our Law; that is 


tor performitig any Obligement which 
conſiſts in facto, and relates to particular 
Diſpoſitions and Obligements to inſeft; and 
after Diligence uſed by Decreet, and re- 
giſtrated Horning againſt the Diſponer or 
bis Heir, for making the fame effectual, 
the Lords will adjudge the Lands diſponed 
to belong to the Purſuer as a Remedium ex- 
tracrdinarium, there being no other Re- 


medy competent (v). 


20. THIS Adjudication extends no 
further than to the Thing diſponed, and 


hath no Reverſion. 
| RA 


() Heirſhip Moveables, and Bonds ſecluding 
Executors, are ad judgable, tho' ſometimes they 
are carried off by an Executor confirming, and 
in a Competition, there's place for the Rule, 
rior tempore potior jure. | 
() An Adjudger of ſpecifick Lands in Imple- 
ment of a Diſpoſition of theſe Lands, being firſt 
infeft, excludes other Adjudgers for liquid — 


tho* within Year and Day. For, in this Caſe, 
the 4# 62. Par. 1661. which brings in pari paſſic 
* for liquid Sums deduced within Vear 
and Day of one another, takes not place. See 
Lady Fraſer againſt the Creditors of Lord Fraſer, 
Decemh. 12. 1677. obſery'd by Stair's | 
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21. If the common Debitor become Tit. 12. 
Bankrupt, and that. there are real Dili. 


gences affecting his Eſtate, then the Cre- 
ditors may raiſe an Action of Sale before 


the Lords, and get the Eſt ate rouped f, IK. C. II. 
and, according to their Diligences, the Par. 3. 


Price divided amongſt them, effeiring to 
their Sums. 

22. IN this Proceſs, the Lords firſt de- 
termine what ſhall be the loweſt Price, 
and then they name one of their Number(a) 

M before 


(a) The Law in this Point is much altered to 
the better; for now by A# 20. Par. July 1690, 
The Lords of Seſſion are authoriſed to pronounce 
Decreet of Sale of Bankrupt Eftates, adjudging 
to the Buyer the Lands fold, in which he may 
be infeft in the ſame Way as upon ether Ad- 
judications. 2. That ſo ſoon as the Debitor is 
tound Bankrupt, the Sale may proceed, whe- 
ther the Legal be expired or not. 3. If none 
will buy at the Rate determined by the Lords, 
the ſaid Lords are impowered to divide the Lands 
among the Creditors, according to their Rights 
and Diligences. 4. That the Sale may not be 
obſtructed by the Donatary of Liferent Eſcheat, 
the Lords are to determine the Value of it, and 
to ſell Lands for paying the Price thereof. 

In Relation to this Act, it may be obſerved, 
That a Decreet of Sale is a new Kind of Ad- 
judication, and is without Reverſion. 2. Tho), 
the Matter of Bankruptcy be fully treated by our 
Author in his Obſervations, on A# 18. Par. 1621. 
yet the Definition and Deſcription of a Bank- 
rupt not being clear and diſtin, gave riſe to 
much Altercation, till the Parliament by A# 5. 
ane 1696, ſtatuted, That for thereafter, if 1 

4 


17. 
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Book II. before whom the Roup is to be made; 
and, if none offer more, the Raiſer of 
the Action is preferred, and the Lands 
are diſponed by that Lord, and the Diſ- 
poſition runs in his Name. 


23. Co N FIS“ 


Perſon under Diligence by Horning and Caption be ei- 
ther impriſoned, or retired to the Abbay, or any other 
privileged Place, oy flee or abſcond for his perſonal 
Security, or defend his Perſon by Force, and be after- : 
wards found by Sentence of the Lords of Seſſion to be 1 
Inſolvent, ſhall be holden and reputed on theſe three 
joint Grounds, viz. Diligence by Horning and Caption, 
and Inſolvency, joined with one or other of the ſaid 
Alternatives of Impriſonment, or retiring, or flecins, or 
abſcondins, or ſorcible defending, to be a notour Bank- 
rupt, and that from the Time of his ſoreſaid Im- 
priſonment, vetiring, flying, abſconding, or forc:\,/: 
defending. 

Executions on edictal Citations of all inte- 
reſted in the Lands, &#c. as by A&# 17. Par. 1681. 
are ordered to be ſummoned, muſt be recorded 4 
in a Particular Regiſter at Edin burgb, upon the 
laſt Day to which theſe Citations are given, o- 
therwiſe they are null. A# of Sed, Nov. 13. 1711, 


I, 
By Art. 26. Regul. 1695. The Sale cannot proceed, 
till the Decreet of Ranking of the Creditors be 
extracted. | 
The Diviſion of the bankrupted Lands among 
| many Creditors, (when ſome of them have ſmall 
Debrs) being moſt difficult, if not impracti- 
| cable, as was found in the Caſe of the Creditors 
of Bruce of Kennet, in the Year «> To 
| Lords for to invite Perſons to offer at the Roup, 
| upon Application of the Creditors, will _ 
£ 
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. the Price, and ordain a ſecond Roup for ſelling Tit. 12. 
F the Lands according thereto. See the Caſe of YRS 
| the Creditors of the Land Supplicants, uh 7. e's: 
. 1709. marked by Forbes in his Journal of the 
F Seſhon. 
Let this ſuffice, ſeeing the Form and Order 
of a Proceſs of Sale, &c. from the Commence- 
4 ment to the Concluſion thereof belongs to the 
Practical Part of the Law, and was not within our 


Author's Scheme and Deſign in theſe Inſtitu- 
br tions. 


7 23. Coxr15scar1oN vill be handled 
be in the Title of Crimes. 
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. FIE LL 
Of Obligations and Contracts in general. 


AVING thus cleared Real 
Rights, we will now proceed 
to treat of Obligations and Per- 
ſonal Rights. 
2. AN Obligation is defined to be that 
legal Ty whereby we are bound to pay or per- 
_ any Thing. 
. THz chief Diviſion of Obligations 


by the Civil Lau and ours, is, that ſome 
PE are 


\& 4 
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are Natural, becauſe they ariſe from the Tit. 1. 


Principles of right Reaſon, or Laws of Na- 


ture. Some Civil, becauſe they ariſe from 
pofitive Laws, or Municipal Cuſtoms. 

4. ANOTHER conſiderable Diviſion 
of Obligations, is, That ſome ariſe from 
Contratts, ſome from Deeds reſembling 
Catrafts, ſome from Malefices, and ſome 
trom Deeds which reſemble Malefices ; ex 


contratiu, aut quaſi Contractu; ex ma- 
leficio, aut quaſi maleficio: For we be- 
come equally tied and obliged ro Men, 
either by contracting expreſly with them, or 


by doing ſome Deed which induces an 


Obligation without an expreſs Paction; or 


by committing Male ſices againſt them. 


5. A Contract is an Agreement entered 


into by ſeveral Perſons, inducing an Obliga- 
tion by its own Nature ; aud the Obligations 
ariſing from Contracts are divided and di- 
ſtinguiſhed according as they are perfected, 
either by the ſole Conſent of the Con- 
tractors, or by the Intervention, or Tra- 
dition of Things? Or laſtly, By Word 
or Hit. Hence is that remarkable Di- 
viſion of Contracis in the Civil Law, Qui 
re, verbis, literis, aut conſenſu per ficiuntur, 


Another 
Diviſion 


of Oblig. 


Contrad;s 


Real 


6. THE Contracts which depend upon Contracts 
Things, are theſe, which ariſe either from 
Borrouing, (which comprehends indebite 
ſolutum) or from Loan, or from Depoſitation, 
or from Impignoratton; and are called 
mutuum, commodatum, depoſitum, & pignus. 

78 M 3 7. BO RROW- 


| 
| 
| 
| 


1 8 5 


Obligations and 


Bock III. 7. BorxrRowinG, or Matuum, #s that 
\LYYV Contratt, whereby a Man getting any Thing 


Mutuum. 


from another, is obliged to reſtore him not the 
Same Thing that was borrowed, but the Equi- 
valent; or, as much of the ſame Quality in 
Meaſure, Number, and Weight : As, when 


one borrows a Thoaſand Pounds, the Re- 


cei ver obliges himſelf to reſtore not the 
ſame, but another Thouſand Pounds ; and 
therefore, the Property of the Thing borrow- 


ed, being transferred from the Giver to the 


Receiver, the Receiver runs the Hazard of 
all the Loſs that the Thing borrowed can 
ſuſtain, after it is delivered : This Con- 
tract is molt ſtrictly interpreted, ſo that 


nothing is underſtood, but what is clearly 


expreſs e. 

. 8. Loan, or Commodatum, is that Con- 
tract, whereby a Man gets the Loan of any 
particular Thing gratis, for ſome ſpecial Uſe, 
and obliges him to reftore the ſame Thing in 
Specie, and not the Equivalent; as, when 
a Man gets the Loan of a Horſe, or Coach: 


And, becauſe in this Caſe the Property re- 


mains with the Tender, therefore, if the 
Thing lent be loſt, or periſh by Chance, 
the Loſs redounds to the Lender; for the 
Thing is ſtill his: Bur, if the Thing be 
lent merely for the Advantage of the Bor- 
rower, he is liable to do moſt exact Dili- 
gence; and therefore, if the Thing periſh, 
or ſuſtain any Prejudice for Want of exact 
Diligence, the Borrower muſt make up the 
Tir ERR p40. $4 ſame 


Contracts in general. 


ſame; but, if the Thing was lent for both the Tit. 1. 
Borrower and the Lender Advantage, then, © 


from the ſame Principle of natural Equity, 
the Borrower is only obliged to do ſuch Di- 
ligence, and to be fo careful of the Thing 
b>rrowed, as he would have been of his 
own. — 

9. IN this Contract, the Receiver is obli- 
ged to reſtore the ſame Species in as good 
Condition as he got it (a); and the Lender 
is obliged to pay the Receiver any conſide- 
rable Expences, that he neceſfarily be- 
ſtowed upon the Thing borrowed (, the 
Law not allowing inconſiderable Expences ; 
becaufe the Borrower has the Uſe of the 
Thing which ſhould compenſe theſe. 


10. PRECARIUM IS, when any Thing is Precari- 
lent to be called back at the Lender's Pleaſure, in. 


wherein it differs from commodatum; which 
| M 4 imports 


(a) Lawyers expreſs themſelves in the Terms 
of Philoſophy, Genus & Species, but in a Mean- 
ing quite different; for Genus ſignifies, in Law, 
the ſame Thing, as Species in Logick : And 
again, Species, in the Language of the Law, 
ſignifies the ſame, as Indiuiduum in Philofophy. 
herefore, a Commodatary muft reſtore the 
Thing borrowed, (the very ſame individual or) 
in Specie, and not another Genericum, and in its 
Kind, or an Equivalent. 


(6) If the Expence wared on the Thing bor- 
rowed be conſiderable, the Commodatary may 
either retain it till he be paid ; or, having de- 


| livered it under a Proteſtation, may raiſe Action 


for Payment, 


„ 


184 Obligations and 
Book III. ;-1ports always a determinate Time for makin 
kong Ute of the Thing lent. 9 _ 

Gra II. DEeposITaATION is that Contract, 
tion, Which is entered into, by one Man's deli- 
| vering any Thing into the Cuſtody of another, 
to be kept. gratis for his Uſe ; and therefore, 

becauſe, in this Contract, the Property re- 

mains with him, who did depoſitate the 

Thing, if it be loſt, it is loſt to him: And, 

ſince Depoſitations are made for the Behoof of 

him who does depoſitate, therefore the Depo- 

| fitar (for ſo we call him, in whoſe Hand 

the Thing is depoſitated) is only liable, if 

the Thing depoſitate was loſt by the De- 

poſutar s Dole, or groſs Fault; nam depo i- 

tarius tantum præſtat dilum, & latam culpam : 

Nauts But Jni-keepers, Stablers, and Maſters of 
caupones Ships, are liable to moſt exact Diligence; 
Stab. &c. in preſerving the Goods of Travellers and 
5 Paſſengers, which they bring into their 
Houſes and Ships, and to repair and uake 

up all the Loſs they may ſuſtain, while 

they are in the Iuns or Ships, whether the 
Prejudice come by the Servants or Mari- 

ners, or by Strangers; which ſpecial Kind 

of Depoſitation, is introduced by Equity, con- 

trary to the common Rules of Depoſitation, 

and which we have immediately from the 

Civil Law, and edictum pratoris, intituled, 
Nautæ, caugones, ſtabularii, &c. 
12. As, in this Contract, the Depofitar 
is liable to reſtore the ſame Thing that is 
Hdepofitate, and not the Equivalent; ſo vi 
CTT. ho 


.-* + Contratts in general. \ 185 

g who depo ſitates, is obliged to pay the De- Tit. I. 

pofitar what he beſtowed upon it, whilſt it 
N did ly beſide him (c); for, generally, a 
gratuitous Office ought to prejudge no Man. 
£ But he cannot crave Compenſation upon 
, any Debt due to him, by the Perſon-who 
* depofitates, which is fiagular in this Con- 
'* | +ra&, for he muſt firſt anſwer his Truſt. 


d, 13. PLEDGE is the Contract, whereby Pledge. 

of one Man gives to another any Thing, for the | 

Þ- Receivers Security of what he owes him, to be 

d redelivered upon Payment; and therefore, 

if becauſe the Thing it ſelf, in Specie, is to be 4, 
3 redelivered, if it periſh, during the Impig- I 
i- noration, without the groſs Fault or Fraud fey? | 
* of him who receives the Pledge, it periſnes 

of to the [mpignorator ; and, becauſe Impigno- 

5 rations are made for the Advantage of the 

1d Giver and Receiver, (the: one being con- 

ir cerned to get Money, or ſome ſuch Thing 

LC upon the Pledge, and the other to get a 

le Pledge for Security of his Money) there- 

IE fore, he who receives the Pledge, is liable 

3 to do ſuch Diligence for preſerving thereof, 

d as prudent Men uſe to do in their own At- 

fairs; but he is not liable for culpa Jeviſſema, 


, the Contract being for the Behoof of both 
4 Parties ; and he will have Repetition from 


+ I 
* 


4 


(e) Nevertheleſs he may retain it, till he get 
Satisfaction of what he has neceſſarily or profi- 
e, tably beſtowed on the Thing depoſited: And in 
19 this we adopt the Roman Law. | 


7 off 
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Book III. him, for what he profitably beſtowed upon 
Vr durin g the Impignoration. | | 

14. SOMETIMES what is impignorated 
is not delivered, and then the Pledge is 
Hypothe- called an Hypotheque, and the Law fome- 
gue. times makes ſuch tacit Hypotheques without 
expreſs Paction, as, where it makes the 
Corn growing upon Land, or the Goods 
© - brought into the Houſe, to be liable to 

| the Heritor for Payment of his Renr. 
| 15. Ir one Man pays to another more 
than is due to him, or what is not due at 
all, the Law allows to him Repetition of 
_ what was unjuſtly paid; and this is called 
Solutio Filutio indepitt ; becauſe, by paying to you, 
48 oblige you really, and in Effect to repay 
what ſhall be found not to be due, or to 
have been paid more than was really due 
But, ſince this Obligation ariſes from the 
Payer's Ignorance, therefore, if he knew 
that what he paid was not due, he will 
not get Repetition ; but, what he paid, will 
be look d upon as 2 Donat ion, but it muſt 
be ignorantia facti, for ignorantia juris avail- 
eth no Man : And, ſince this Repayment 
is only allowed by the Principles of natural 
Equity ; therefore, if what was paid was 
due in Equity, though it was not due by 
- pofitive Law, the Payer will not get Repe- 

titiou. 
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Of Obligations by Mord or Mit. 


= OM E Obligations require Writ to make gyjigati- 
them binding, whereas others require on by 
Writ only by Way of Probation; that is Writ. 


to ſay, cannot be proven without Writ, though 
they be valid, and binding without it. | 

2. ALL Obligations for tranſmitting the 
real Right f Lands, ot others to be per- 
fected by Writ, do ſo far require Mit of their 
own Nature, that though the Bargain be 
ſolemnly and clearly ended by verbal Tran- 
ſaction, yet there is ſtill Place to reſile, or 
locus pœnitentiæ, till the Writ be figned (a). 


3. TRHOVUOH verbal Promiſes do by our Promiles. 


Law bind the Promiſer, yet becauſe the 
Poſition and Import of Words may be eaſily 


| miſtaken by the Hearers; therefore, verbal 


Obligations or Promiſes can only be proven. 
by Oath of Party, and not by Witneſſes, 


though the Sum be never ſo ſmall. 
4. BECAUSE 


(a) By a Britiſ Act of Parliament made in the 
roth Year of the Reign of Queen Ann, and 
Anno Dom.\ 1711. Cap. 19. And by another in the 
12th Year of her Reign, The Wilts named in theſe 
Acts muſt be extended on ſtamped Paper, otherwiſe they 
are neither obligatory nor probative, unleſs 5 lib. be 
paid, The Titles of the Writings to be put on 
ſtamped Paper, may be found in the End of 
Spotiſwood's Introduction to Stiles, &c. Edit. Ann 
1715. 4 SS 
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* R. J. vI. 
Par. 13. 
Act 17 5. 


XC. II. 
Par. 3. 
Ad 5. 


_ Obligations (y 


4. Braus E Mens Subſcriptions may be 
eaſily counterfeited ; therefore, by an expreſs 
Statute. with zs, no Writ of Importance 
(which we interpret to be, when it is granted 
for more than 100 lib.) is valid; except it 
be ſigned in Preſence of two ſubſcribing Mit- 
xeſſes, it the Party can write; or, by two 
Notaries and four Witneſſes, if the Party 
cannor write“ (); except the Writ be Ho- 
lagraph; that is to ſay, all written with 
the Granter's own Hand, and that the 
Miiter and Mitneſſes be ſpecially defigned f. 
And though the ſubſcribiag by two initial 
Letters be ſuſtained, where it is proved, 
that the Szbſcriber was in Uſe ſo to ſub- 


ſcribe (c); yet the Graater's, Mark is not 
ſufficient, except the Verity of the affixing 


that Mark be referred to the Granter's Oath. 
And, 


(b) For clearing the Doctrine in this Section, 
it is fit to read the Acts cited, with our Author's 
Obſervations on them. : | 


With Reſpe&to.Notar's, the Lords, by Act of 


 Sedrrunt, Fuly 21. 1688. Diſcharged them ta 


« ſubſcribe Writs for Perſons, who cannot write, 
e unleſs it either conſiſt with the Notar's Know- 


< ledge, that he, for whom, and at whoſe Com- 


mand they ſubſcribe, is the Perſon deſigned 
© in the Writ ; or that the ſame may be atteſted 
« by theſe, who ſubſcribe Witneſſes to the No- 
* tar's Subſcription, or by other credible Per- 
« ſons, and, which the Notar is to mention, 
« when he ſubſcribes for the Party. | | 

(c) By a very late Deciſion, * 5 45 ſignin by 
initial Letters, nor by Marks, are lullainef in 
Writings of Importance. 8 5 


— 


Work or uni. 


And, if the Sum, though exceeding 100 The. « 2” 


lib. be reſtricted” to an 100 lib. the Qbli- 
gation will be ſuſtained, Mon it want 
Witneſſes. Red m 890 

5. S ue u is the Fester of Commerce, and 
ſuch Expedition it requires, that, upon its 


Account, Bills of Exchange are ſuſtained (d); Bills of 
though they be not ſigned before Witneſſes ; 227g 


and Delivery uf Goode upon Bargains are 
ſuſtained to be proven by Mitineſſes, though 
there be no Writ, there being no Writ uſed 

in ſuch Caſes. And ſuch is the Favowy of 
Gn! Marriage, eſpecially, chere 
they are become notour by ſubſequent Mar- 
riage ; that they are ſuſtained, though 
there be no Mitneſſe. 

6. Br our Law, an Obligation in Writ 


or diſpenſe with the not Delivery, by a 
ſpecial Clayſe therein, nam-traditione tranſ- 


feruntur rerum dominia : But Tradition is 


not requiſite in mutual Cuntracts, or, where 
the Granter has an Intereſt to keep the 
Paper himſelf, as where his Liferent or Li- 
berty to alter is reſerved ; and, if the Writ 
be in his Hand, in whole Favours it was 


made, it is preſumed to have been deli- © 
vered, and cannot be taken phone him upon 


#%* Ts 


delivered bride by che Gramer- eve 
. | 1 bh 'T: 


— — — — — 


is not binding, except it either be delivered, N 


Obligations, &c. 
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of 0⁰¹. gations and Contrafts ari ſing from 
5 Conſent, and acceſſory Obligations.” | 


HOUGH all Contracts require the 
Conſent of the Contractors, yet there 
y Con- ate four, viz.” Emption, Location, Society, 

and Mandate, which are ſaid in a more 
| ſpecial Way to arife from Conſent ; be- 
cauſe theſe Contracts are perfected by mere 
Conſent of Parties, without any farther So- 
lemnity, or Tradition: And thys; how 
ſoon two Parties agree concerning the 
Price of any Thing that is to be ſold, 
Em. & that Contract is by mere Conſent ſo far per- 
Vend. fected, that he hath the Seller preciſely 
obliged to deliver the Thing bought, and 

perfect the Sale; albeit the Dominium or 
Property be not transferred, but remains 

with the Seller, until Delivery: And, if 

the Thing bought periſh without the Sel- 

ler's Fault, even before Delivery, the Loſs 

is the Buyer's, in Reſpect of the perſonal 
Obligement upon the Seller to deliver it, 

| and the Buyer's Right is eſtabliſhed even be- 
Earneſt, fore Tradition; and though Earneſt or Arles 
begiven as a "_ ot Mark of Agreement, 

yet the Confent without the Earneſt or 

Arles (as we call it) completes the Bargain; 

and, if the Earneſt be in current Money, it 

is to be imputed as a Pare of rhe Price. 70 

1 F WES $25 [ ; . 2. 8 
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frequent in Scotland; and it is to be ob- 


2. IN this Contrati of Expnig 
dition, there muſt be a Price couſiſting in 


Money; for, it one Thing be gwen for ano- 


ther, the Law — Contratt, Permu- 
tation, or Excambien, and not Eption and 
Vendition: And this Price muſt be certain 
and definite ; and, if the Price be referred 
to another, che Bargain will ſubſiſt, except 
that third Party to whom it was referred, 


19 


i add Fas- Tie S 
* 


either will not, or dnn determine the 


Price. 


3. Loc ax 10s and Cindatijum.isa Ce Location 
tract, whereby a Hire 1s given ſor the Uſe and Con. 
and Profit of any Thing, or for: the Mork of dation. 


Perſons. It dittereth from Emption and 
Vendition chictly in this, that the Deſigu 


of the Contraũt is to tranifer the Property: 


but in Location the Property remains with 


the Kelter. 
4. Fn1s Contraci being entred intoby 


the mutual Conſent, and for the Advantage 
of both Parties, the Conductor is only liable 
to uſe and adhibit a moderate Diligence, 
for preſerving the Thing ſet ; that is, ſuch 
Diligence as prudent Men adhibit in their own. 
Aﬀairs ; ſo that, if the ſame periſh with- 
out his groſs and ſupine. Negligence or Fraud, 


he is not liable to make. it up to the Locator. 
5. Locar io or ſetting of Lands for 
à certain Hire, (called: the Tack-dat)) is 


ſeryed, that if the Ground yield no Hurregſe, 


but i 15 abſolutely barren, withoug — 


we. 


Tack- 
Duty. 


| 


Gg "I 


Book HI. of the Conductor, the Hire Will not be due, 


Society. 


the Location, in as good 
got it. The other is an Action, whereby 


dhe Locator is bound to refund to the Con- 


ſince that was given for the Proſſt and Uſe of 
the Ground: But, if there be not an abſolute 
Sterility, and that the Land yield ſome 
Profit, though never ſo little, the Hire 
will be due, if the Profit but exceed the 
Expence of the Labouring. 

6. FROuð this Contrati chere rife tuo 
Afions; the one whereby the Conductor is 
obliged to pay the Hire agreed unto, and 
to reſtore the Thing ſet after the End of 


duftor the neceſſary Expences imployed up- 
on the Thing hired, during the Location. 
Vide ſupra; Booł a. Title PI. Fg 5 6, 75 
Mas. an! 
Socir is a Contra&, whebs fe 
veral ' Perſons oblige themſelves to commu- 
nicate Loſs and Gain arifing Jens the Things 
common in the Society. 
8. ALL the Partners in the Sociery day 
by the Nature of this Contract, ſhare equally, 
except it be otherwiſe pied; and, if 
either the Share of the Gain or Loſs be ex- 


| _ the one regulates ſtill the other: 


ut, becauſe. ſome : Mens Pains are of as 


3 n V. alue, as other Mens Money > there- 


ore it is lawful and conſiſtent with” the 


*-" Nature!of i Society to contract ſo, as that 


ane may have the Half of the Gain, and no 


Loſs : But the Cumrati 9 if it 
10 were 


Condition as he 


* 
« 
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were provided, that one |/boild hats all the Tit. 3. 
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Gain, and no Loſs; for there could be no 
Compen ſation, though the other were never 
ſo skilful. d T6 1820 250 Wen 97 5 
9. By this Comract, all the Partners 
are obliged to advance for the ¶M Fairs of the 
Society, according to the Shares they have 
in it. NARS TEN. | ELIT. WET 
10. T's Sotiety is extinguiſhed; and the Ways of 
Perſons who entered therein iſed there- Pi 1 
from; by the Death of any of the Partners, Roth, ; 
or by their becoming inſolvent except it be 
otherwiſe provided; for this is a perſonal 
Contract, wherein Men reſpect the Humour 
and Induſtry of one another, and ſo this 
Contract is diſſolved by the ſimple Renunci- 
ation of any of the Partners; ſo that eve- 
ry one has a Negative Vote, and, if the 
Society be entered into with this Condi- 


tion, that it ſhould not be diſſolued ar the Op- 


tion.of any of the Partners, the Law'tloes re- 
probate ſuch: Pattions : And, from the fame 
Principle, like wiſe it is, that Partners in a 
Society, are not liable for farther Diligence, 


than they uſed to adhibit in their on Af - 


fairs, having voluntarily chooſed one another 
for Partuers; for it is preſumed, they are 
ſatisfled. with one another's Diligence, the 
Contra being entered into for the Behoof 


and Profit of all the Partners. 


11.Manparz isthatContraf?, where yg.cjate; 


one impliys another to do, or manage am Br 
wefs graruitouſly ;. or. he who. 18 led 


get > 


* 
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Book III. get a Reward, it is not properly a Mandate, 
V but Locatio operarum, or a feeing of the ber- 
fon fo employed; but yet, if the Receiver 
of the Mandate has been at any Expence 
upon the Account of the Mandate, the Em 
phojer muſt pay it. 
12, Hz who receives the Mandate is 
obliged to execute the ſame, according to 
the Rules preſcribed by the Employer, and 
not to — the Bounds of his Mandate : 
And therefore, if Titius employed Seius to 
buy him ſuch a particular Piece of Land 
for 10000 lib. Titius is obliged to ratijy 
his Bargain, though he buy it for 9000 lil. 
becauſe Tex comprehends Nine ; but, if he 
pay 12000 1b. for it, he is not obliged to 
ratify the becauſe he — the 
Bounds of his Commiſſion. 
13. MAN DATES expire, either by the 
1 | Revocation of the , if the Thing 
= or Buſineſs in which he was employed bel 
| entire; ox, by the Death either of the Perſon i 
or of the Employer (a); or by, 
 Rewnncation of the Perſon employed : But 
in all thoſe Caſes, .if the Thing undertake 
be not intize, rhe Perſon — *. or his 
Heir, may, and maſt proceed to execute il 
Mandate, of the Rec 1 
tion, pm or n eu 


fi The Poſition i in 5 Seftion . 
Mandates given to ſerve the Lure ret 
the tanke; Wiiereas, IX gramed for the 


* 
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ate liable for exatt Dili . 
leviſſima; becauſe, albeit t 
only gratia Mandantis, yet the — 
of it implies Diligence. | 

14. MAN DATES ate * — 


arifing from txpreſs Conſent ; or tacit, which — 


are inferred by Signs and Taciturniy: As 
for Inſtance, if a 45 preſent ſales ano- 
ther to 4 in his Affairs, he is underſtood | 
to give him thereby a tacit Mandate. 

1 3 Een e ee Gen and 
neral, for managing airs ; or Special, Special 
for doing ſome — Buſineſs, conform Mandate 
to the preciſe Tenor of the Commiſſion : And. 
albeit general Mandates contain moſt ample 
Power of Adminiſtration ; yet, they are not 
extended to committing of Crimes Or, Se- 
cundo, Lo Donations, albeit, where there 
is any probable Cauſe, Gratifications may 
be allowed, which will be regulated ſeruu- 
dum arbitrium boni vir; this being con- 

— bone fidei, which implies exuberant - 
16. Tax716, No gewral Mandee will 
ply. à Power to Nn or 


hoof of» third Paey 4 is pebed a Deed of 
e by the Mandant to him, it 


2— „4 4 mat 
Death Death of he Mandan: rrp ect tho' 
7 T. g 1 
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Book III. to ſubmit or tranfact any Irtigious Buſi- 
, . + / bonita 
a AR To, If, in the general Man- 
W ſome ſpecial Caſes are expreſs'd, it 
will not be extended ro Caſes of greater Im- 
Portance than thoſe expreſs d. 

18. THz great Favour of Commerce has 
introduced another Kind of tacit Mandate, 
by which Exercitors of Ships, and Prepoſitors 
are obliged by the Contracts of the Maſters 

the Ships, and of the Inftitors, in Rela- 

tion to the Ships and Voyages; or tothe 

particular Negotiations, wherein they are 
intruſted. 

Exercitor. 19. EXERCITOR is he, to whom the 
Profit of a Ship doth belong, whether he 
be the Owner, or hath only freighted the 
Ship; the Maſter is the Perſon intruſted 
with the Charge of the Ship, who has Power 

| to oblige the Exercitor, by contracting for 

= the | Reparation and Out-rigging of the Ship, 

| and in Matters relating to the Voyage. 

foftitor, 20. INSTITORS are intruſted with par- 
ticulur Negotiations at Land, ſuch as keep- 
ing of Shops, Ce. and they oblige their 
Prepoſitrs in Relation to the Affair where- 
in they are intruſted, as Exercitors are in 


bean ape oe "= 


21. Ne: 


* cf 4 


050 Fn general Mandate empowers not the Man- 
datary to 5 his Mandant Heir in general, or 
in ſpecial, to a deceaſed Anceſtor, becauſe of the 
Hazard that may enſue, left the Taheritance 
bring Burden in Plack of f Benefit, 
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21, Nx 1THEz & the Maſter of Ships, nor Tit. FE) 
Inſtitors, need ſhew their Commiſſion, but 
their being in the Office is ſufficient to 
oblige the Exercitors and Conſtituents. . And 
if there be many Exercitors, the Maſter s 
Contratt obliges them all in Solidum, albeit, 
what was borrowed be not employed for 
the Uſe of the Ship; only, it muſt be 
known to the Lender, that the Ship ſtood 
in Need ot ſuch Reparations: And the 2 
Facts of the Iaſtitors will oblige their Con- | 
ſtituents of whatſoever Sex or Age they be; 
and even though they be Pupils, Minors, 
or IJives, who cannot validly oblige them- © 
ſelves ; for they have themſelves to blame, 
who intruſted ſuch Perſons. + 
232. As all thoſe (Obligations and Con- 
tracts ariſe from expreſs. Conſent, ſo others 
ariſe from tacit Conſent; ſuch as Homologa- TORE IH 
tion: As for Inſtance, though a, Man be pation. 
not obliged by a Bond granted in Minority; 

yet, if he pay a Part of it, or Annualrent 

for it, after he is Major; the Obligation is 
thereby homologated, or own'd, and becomes 
valid, not from the Time of the Homologa- 

tion, but from the Date of the Mrit (c): 

And therefore, it is fit that ſuch as deſign 

i not 


* 


(e) In Homologation, the De d homologating, 
conſequentially, touches the other imperfe& O 
ligatien; as to which, the Conſent in Homolo- 
gation is indirect, tho expreſs, with Reſpect to 
the Act homologating, but not with Reſpect to 
that homologated, r | * 


3 Obligations, &c. 
- 2 not to own mul or invalid Deeds, ſhould ab- 
Rain from doing any Thing that may inſer 
an Approbation of them; but, becauſe” H- 
mohogation is actus animi, therefore, it ſhould 
not HE 8 by Witmeſſes. | 4 
* f. 


® CAUSE All Obligations cannot be 
bound up under general and regular Names 
Comracls; therefore the Lau allows ſome 
Obligation, to paſs under the Name of 
Quaſi Qua Contractus, becaule they have the Re- 
Contrac- ſemblante, and are of the Nature of Con- 
0 trattt; and theſe are Negotiorum Geſtio, 
oa whereby, if any Perſon manage your Bufi- 
rum Ge- 1 «x | , 
tio, Heſs advantagiouſly for you, you are liable 
* to him for his Expence, though you gave 
him po Mandate, leſt ſuch as are abſent 
mould be prejudged by the Negligence ' of 
their Friends, and their Avetſeneſs to med- 
dle with other Peoples Affairs, where they 
ate to have nothing allowed them for their 
xpetices. As the Manager is liable to re- 
fund to the Perſon, whoſe Aﬀairs he managed, 
any Prejudice done to him fince, elſ& any 
Man — be invited aſficiouſiy to meddle in 
another Man's Affairs to his Diſadvantage; 
but this is to be underſtood; ff. inutilirer 
tefſerit : Qtherwiſe, if he acted profitably, 
aàlbeit the Event do not/ſucceed, he will ger 
his. Expences. ; 8 45 * 6 
14. T i other gua/i Contrattus, Ate Tu- 
| Futory ' tory, mhm of Gods entring Heir, the 
Obligation of . Repaymein; thin aries upon 
Pajitett of what "is we due For, 777 


7 


2 FF * j 
4 : 
* nr 


per Places, as I ſhall do of Malefices, and 
what reſembles them, when I come to 
treat ot Crimes, of which theſe may be 
properly ſaid to be Branche.. 

25, Having thus treated of Principal 
Obligations, the only Acceſſory Obligation that 
1 need mention is Cautioury, Whereby one 
Man becomes Surety for another, either 
to pay à Sum, or perform a Deed ; he- 
twixt which two there is this Difference, 
that theſe that are Cautioners for a Sum, 
if they be bound conjunctly and ſeverall 


with the principal Debitots, may be p = 
nd 


ſued, without purſuing the Principal : 
* the Creditor they atg Principals: 


at theſe who are Cautiogers for per- 


forming of Deeds; as Cautioners for Exe- 


cutors, and for Curators or Factors, or for 


Medengers, cannot be Pale till the Prin- 
ge chr den Friede 

iged, that their _TTHICIPES .comprt 
or be honeſt; therefore, they cannot be 
liable, until the Principals firſt de cited to 
compt in the one Cale, or to anſwer tor 


their Delinqueuc ies in the other; and they 


are only liable to make up what is want- 


„ PECADSE 


, g 
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be Tutor to you, he enters in 2 Kind of Tit. 2 
Contract with you, whereby he is bound 
to adminiſtrate your Affairs, and you ate 
bound to pay him his Expence. But, of all 
theſe, I have treated elſewhere'in their pro- 


/ 
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Rok Pt 26. Bxcavss Cautioners for Surny 
bound conuntty and ſeverally are liable 

24s Principals; therefore their Obligation 
may ſubſiſt, though the Obligation of the 
| 6 Party be found null, or reduced, 

y any Privilege given to the Principal by 

W: As, if a Man become Caution for a 
inor, or, for a Woman who is married, 
Nam ſibi imputet, who became a, Cautio- 

ner for ſuch; but, if the Obligation was 

- abſolutely null in it ſelf, as, if the Princi- 

pal did not ſign, then this Obligation, be- 
cauſe it is but acceſſory, retains ſo much 

of its own Nature, as to free the Cautio- 

Relief of 27, CAUTIONERS ave to get Relief from 
Cautio- heir Prixicipals, not ou of the principal 
„ um, and Amunualrents, but of all Damage 
and Intereſt, and whether the ſame be pro- 

vided by the Bond, or not; and, where there 

are many Co-cautionets, they are liable 

in ſolidum, . quoad the "Creditor (a): mot 


» 


(4) An Obligation by many Principals, divides 
among them pro rata, unleſs, theſe Words, con- 
jun#ly and ſeuerallhj be added, which makes each 
of them liable in Solidum, wheretbrough, they 
become Cautioners for one another, and have a 
_ Relief thereupon competent to them; but the 
"differ from Cautioners properly'ſo called, becauſe, 
they re primi in Obligatione, they'te the Principal 
and chief Cauſe of the Obligation; whereas Cau- 
 nioners Lok 2 ſecundo gradi) and adhibited for 

urity of the other. W : 

It being, remarked, That by Men's Facility to f 
become "Cautioner for their 2 many NF 
1 k amilies 8 


98 . 


W 6 
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if any of them pay the whole Sum to the Tit. 3. 
Creditor, though he ger Aſſignation from 


him to the whole, yet he muſt only ſeek his 
Relief from the 'orher Cautioners, with 
Deduction of his own Part, which proceeds, 
albeit there be no Clauſe of ' murnal Relief 
in the Bond ; and they muſt communicate 
to their Co-caurioners what Eaſe they get, 
9 22% A- os A ib 

Families were undone”: For remedying whereof, 
it is, by A#-5. Parl. 1695. ſtatuted, That no 
Man binding for, and with another, conjunctly 
« and ſeverally, in any Bond or Contract for 
10 gums of Money, ſhall be bound longer than 
c ſeven Years after the Date of the Bond, from, 
©« and after which, the Cautioner 'ſhall'be'eo ipſo, 
free of his Cautionry: And that, ' whoever is 
«© bound for another, either as expreſs Cautio- 
* ner, or, as Principal, or Co: principal, if he 
* hath either Clauſe of Relief in the Bond, or 
«a Bond of Relief, a Part intimated perſonall 
eto the Creditor at receiving the Bond, 
be underſtood to be 4 Cautioner, and to have 
the Benefit of this Af; without rejudice al- 
e ways to the two Principals, to be liable in the 
© whole Contents of the Obligation, as former- 
« ly : As alſo, the Cautioners to be within 
©« the ſeven Years bound conform to their Bond; 
« And, that the Diligence by Inhibition, Horn- 
<« ing, and Arreſtment, Adjudication, or other- 
« wiſe done within the ſeven Years, by Credi- 


„ tors againſt Cautioners, for what fell due at 


« that Time ſhall ſtand good, and hays Effect 


<« after Expiration of the ſeven Years.” ©» ©" 


ig this Statute, the Lords have ex- 


| In.applying Statute, t Enns 
cepted from it, Cautioners in Suſpenſions,” Con- 
tracts of Marriage, in Tacks for annual or term- 


ly Payment of che Tack: duty, and che le. 


202 
Book IIL by Way. of Tranſaftion from the Creditor. ; 
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but, if they get the ſaid Eaſe by a mere 


* Subject 


Gratification, . as by Donation, Or. then 
they are not bound to communicate what 
Eaſe. they get; for a Creditor may juſtl 

gratify one of his Cautioners, as his Friend 
or. Relation, without being obliged to 
gratity the reſt. en n 


28. To make Obligations effectual, it is 


Matter of neceſſary, that the * Subject-Matter there- 


Obliga- 


tions. 


uodar any of theſe I 


ot be ſuch as will admit of an Obligation: 


For no Man can oblige himſelf to do what 
is either impoſſible (e), unlawful, or diſhoneſt, 
nor to tranſmit the Property of Things ſa- 
cred, (theſe not being in Commercio; and 
albeit, when the Performance f Obligations 
becomes impreſtable, the Party is liable 


for the Value, as Damage and Intereſt ; 


yet in theſe the Value is not due, nor will 
he be liable in a Penalty, in Caſe of, not 


' Performance. 


29, Buryet 2 Man may oblige himſelf 


ro do Somerhing not in his own — 
I - 


as to cauſe, another diſpone Lands; and, 


(e) Impoſlible, i. e. againſt the Laws of Na- 
ture, or Phyſically inpolible, or againſt the 
Rules of Morality, and Honeſty, or againſt the 


Laws of the Country; tho an Obligation by one 


to do what's not in his Power to run, t 
Iinpolſibles. 24 is effe@tuil;; fe 
np 


* . 
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he fail; he will be liable pro damn & inter- Tit. 3. 
ae, or for the Penalty. 1 

A uod ost Obligations, Denton is Donation 
alſo — which is an Obligation pro- 
ceeding from a lucrative Cauſe, or Title. 
For, he who voluntarily and gratuitouſly 
promiſes to give any Thing, is thereby 
obliged to deliver the ſame; and this vo- 
luntar giving is called a Donation, which 
is, in Law, defined to be a mere Liberality 
proceeding from no previous Compulſion. 

31. Ir may be perfected, either by Writ, 
or without it; but, if without Writ, it 
muſt be proven by Gach. 

32. Donations are either Simple, Re- Div- of 
muneratory, or Mortis Cauſa, that is to ou Donat. 
Donations made in Contemplation of K 

33. A Remuneratory Donation, called — 8 
Topoy, is, when a a Man beſtows any Thing ton 
not gratuitoufly, but to requite and repay ſome 
good Deed done to him, and ſo is not purely 
a Donation. 

34: A Donation in Congenoplation of Death Donation 
is, when the Giver deſigns rather the Perſon, in Con- 
to whom he gifts, to have what is gifted, than _— 
any other; but wiſhes himſelf to have it, ra- Death. 
ther than him to whom be gifts ii. And there 
fore, though pure Donations: are re 
vohenble, yet a { Dotution Morte Cauſa is, 
being bf tlie Nature of a Zigary'; and no 
Donation 13 _—_ ts be Donatio Mor- 
ts Cana, cxtepr it appear to be ſo, eithar 
cxpreſly, of by Nrong rare thong 


2 — 5 
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Beek III. the Thing gifted, was only gifted in Con- 
ww remplation of Death. 


35. Gir rs, being a mere Liberality, are 
not preſumed ; and therefore, by our Law, 
Debitor non præſumitur donare quamdin eſt 
Debitor: But this being only a Preſumptio 
Furs, 'may be taken ol by ſtronger Argu- 
ments, juſtly inferring, that Donation ra- 
ther than Payment was deligned.. .. | 


"I 
68442. | 


I 
* 
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5 Of the Diſſolution « or E xrinBtion of Obliga- 


Lions. 1 | 10> , 


TA VI N G d — Obligation 
are conſtituted, it remains now to- 


conſider, how they. are taken off and ex- 


tinguiſhed ; which is either by a contrary 
Conſent, or by Implement and Satisfattion, 
2. S1Nc#"Conſeitt is neceſſary to the 


| Conſtitution of Obligations; ſo a contrary 


' Conſent, '\ whether by a Diſcharge, or 
patlum de non petendo, does diſſolve and ex- 
ringuiſh Obligations; Nam nihil eſt. tam 
naturale, quam eo genere quidgque diſſolvi 
quo colligatum eſt: And therefore, if the 
"Obligation. be conſtituted by Writ, it 

ireth Writ to the Diſſolution thereof, 


Dr is called a Diſcharge; and Diſ- 


charges require f the ſame Solemnities bien 
845 a= 


»> E. 


© or Extinction, &c. | 


hoy 


Obligations do; but yet, if the Obliga- Tit. 4-- © 
tion was ſatisfied, via fafti, as by Intro: EY 
miſſion with Rents of Lands, Cc. (a) it is 
probable by Witneſſes, as all Facts are. 


3. DiscrarGe.s ate either general, 
of all that Parties can ask or claim, or par- 


ticular, of one particular Thing or Subject: 
And in general Diſcharges, if any parti-f 


Diſchar- 

1 
articu- 
Ar. 


cular Thing be cxpreſiy diſcharged there- 
in, the general Clauſe will be extended co 


Particulars of no greater Importance than 


thoſe expreſly diſcharged. wil 

. DiscnarGrs doordinarily bear 
a Clauſe diſcharging all Preceedings to their 
Date; and albeit they do not, yet three 
conſecutive Diſcharges do preſume that all 
bygones are ſatisfied, if they be immedi- 
ately ſubſequent to one another, and 
granted by Parties, having Power to diſ- 
charge, as Diſcharges by Heritors or Cham- 
berlains to their Tenants ; and therefore Di. 
charges of three ſubſequent Lars granted by 
Merchants who bought the Farm of theſe 
Years,. will not infer the Preſumption; 
but it will be inferred by Diſcharges for 
a part of the three Years granted by the 


Father, and the reſt by his eldeſt Son, as 


Heir; the Diſcharges being in Writ, 
containing a Diſcharge f the whole Tear 8 
1 > YU 4D TG) * : 20 Wo * Rent 


| 2 P6000 11 319 genus 4% ear 
(a) Intromiſſion with Victual Rent, and the 


like, is probable by Witneſſes ; but Intromiſſion 
with Money Rent muſt be proven by Writings 
Authentick, | : 


E 


trum an 


notum. 
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Book III. Rent; ſo that partial Receipts, - albeit 
WYV they extend to more than the Years Rent, 
| will not preſume that al Preceedings are 
paid; neither one Diſcharge for three ſub- 
ſequent Terms or Tears, the Preſumption be- 
ing inferred from renewing of the Diſ- 
charges each Year without Reſervation. 
F. OBL1iGaTIONS ate extinguiſhed 
payment. and diſſolued by Payment, which is, per- 
forming of the Obligation. in the preciſe Term: 
there, and is ſo favourable, that if it be 
made bona fide, it diſſolveth the Obligation, 
albeit, he to whom it was made had no 
Right: So Payment made to a Protura- 
tor after the Procuratory was revoked with- 
out the Payers Knowledge, will be ſuſtain- 
ed; and Payment made to Miniſters ſer- 
ving the Cure, though they have no Title 
ro the Benefice, will liberate the Payers: 
accepts. 5. OBLIGATIONS are likewiſc ful- 
lation, filled by Acceptilations, which is an imagi- 
nary Satisfaftion, whereby the Creditor ac- 
Luowledges to haue got Payment, when he 
— _ has the Effects and all the 

Privileges of Payment.. 

7. SECUNÞ o, By Compenſation, where- 
Caan by it che Creditor of aliguid-Sam. become 
| Debitor to his Debitor in another liquid 
Sum, the two Obligations extinguiſh each 
other ipſo jure, and is equivalent to Pay- 
ment in all Caſen; but if the Sums be not 
liquid, or i a Species or Body be craved 


* 


| OT oulymoveable, 
| DES: orgs, — 


8 it wil not: be Tir. — 
allowed. Wy 
8. TERTI o, Obligation 8 F 
way by Innouation, which is, the: changing tion. | 
one Obligation for another; and if the Per- 


ſon of the Debitor be changed, it 1 


Delegation. 


9. IxNOVATTOR is never 


9 it be expreſly eee 
Obligation bears expreſly to be in . 


faftion of the former. 


10. — Gli are extin- 


guiſhed by Confuſion ; that is to ſay, when wg 
the Debt and Credit meet in the ſame ſion. 
Perſon : As when the Debitor ſucceeds | 


to the Creditor, or the | Creditor to the 


Debitor, or a Stranger to both: And the 


Reaſon of the 5 —.— in theſe Caſes is, 


becauſe the ſame Perſon cannot be both 
Debitor and nen | F% 226; 119 


" 
_ * 
. 49 % Fl * 
a CY * = * 
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of 3 


bur heritable 
no Infettment 


Book III. cannot thereafteri:be tranſmitted by A 


Of Affignations. 


> ſigaation, but by Diſpoſition, which is a 

Writ diſponing Lands or other immove- 
able Rights, containing a y of 
| Reſiguation..and Precept of  Seafin : 
though a Liferent at firſt is to be _ 
pleated by a Seaſin, as differing from o- 
ther heritable Rights only in its Endu- 
rance, yet being once compleated, it may 
thereafter be, tranſmitted by Aſſignation; 
for it continues not then to be a formal 
| Liferent: Right in the Perſonof the 4ſſignee, 
but reſolves only in a temporary Right 
during the Cedent's Lifetime. 

2. H x, who grants the Affignation, is 
called the Cedent, and he, who receives ty 
js called the Aſſigne. 

3. AN Aſſignation is alſo compleated 
by Intimation; and therefore, in Compe- 
tition betwixt divers Aſſignees, the firſt 
Intimation is always preferred (a): This 
Intimation is made by a Procurator, who 
takes Inſtruments 1n the Hands of a Notar, 


that ſuch an — was 1 
| \ 0 


.(4) The Anthor of the N 2 ſubjoin d to "a 
t 


mer Editions, ſa ys, That Tatiniadida 
Aſſignarion is Coooly'd 2 Writ under the 
Debitor 's Hand, acknow the Production 


of the Aſſignation, whieh may hegbought, i is not 
to the Purpoſe, neither. is zit in. Practice oy” 

wiſe, than by getting a Bond of Corroboration 
Favours br uc A gnee,” which cannot regularly 
be enumerated among the Ways of m 
- bere intended. 


| 
| 
| 
( 
| 


RH XY OMS _ 


E20% = eo. 


of Make 


itor pay the Cedent, he muſt repay it td 
the Aſſigne?, becauſe the Cedent Was de- 
nuded by the Aſſignation; and the Inti- 
mation Pan the Debitor in mala fide tô 
y the Cedent: And for that ſame 
Nasen, the Cedents Oath will not prove 
againſt the Aſſiggee, if the Aſſigvation be 
for” an ontrous Canſe, and was any: ini 
mated. | 
4. Bv T, if the AMenatioh be Gratui- 
os or for the Cedent's Behoof ; © or if 
the Matter be Litigious, the Af gnation 
S being after a depending Proceſs, in any 
„ | of cheſt Caſes the Cedent 5 Oath will 
prove againſt the 5 RT 
d 5. A Purſuit or Char i e of Horning upon 
the Bond "- ned has likewiſe the Force 
tand Effect of an Intimation. 


Lo. Dat i 


. 


8 6. Tax Debitors private Knowledge 


o of the Aſſignation is not equivalent to an 
„ Intimation; but his paying a part of the 
* Sum, or Annualrent for it, is equivalent 
0 to an Intimation; arid much 2 the 
writing a Letter promiſing to e net 
that is in Effect a fenewing the Obligation. | 
7. B11 Ls of and Orders 

by Merchants to pay, need not be inti- 

mated; | becauſe in 5 vl. "Ne 

gove d by the Law 6 1005 - 

oy e to, Reverſions be 


uſe. the. Z 4 2 
— 2 25 — 


\ 


(fo that one Man cantivr be both War Tit. 5:: 
Procurator ;) and if after this, the De- SO 


oh 


Blank 


Band. 


| inſers eithbr before or After | 


of Alienation 0 


erſan au, be in or. Publica- 
. the ü ſing, Ab 
gent U the 3 is t e- 

ER lent e ee the chi * . 
® n of  Inbibjzions being for E merh Ph 
7 not for Pullication. ee an 45 
4 Aſegnations, ſyeh as, Apprifo hugs, Aa e 
of ut, and Marriage, nec atimation ; 
that becauſe they s We paſt, and eg 
public. 

8. ank Band is equivalent to an 
Wl atian, and ſo mu * intimated 93 ; 
f FR 28 45 with other Rights, it 

555 ene. to Re Date 
of hn 1 that rhe, ecciver's 

. was filled up in it. FF 
8. I is * Principle in our Law, 
that i il the Competitiqn , of moe Creditors 
tft compleat Diligence is fill prefer 1400 00 
e an Aſſignation is prefe red 


eltment, if it be intimated b ore 
A Wee. ; bur 1 il "the Intimatian 


oe Ul. 15 of them, (the 17 of Sen fins 


a 


oli H . 3 

We 5 dt ag. for. 1696. * is  fatured, That 
10 , "Aſignation, P, ſation, ar other Deed, be, 
ſubſeril e blank in the ame of the, Pexſon in 1 
Favbirt 'they conceived, KS nid hm the Perſons be 
f iin, or ai 1 in 
prefence of the ſame Witneſſes adbibited to the th- 


e certiſyin all. Writs 
2 Nd ſpall be 7 85 


rity 507 etitions there's no Regar, 'to 

— pry on te, or of D IT NY 
2859 pride | Fonifiprg: / potion ju ow ou et 

the Bene done on thoſe Document 


an 
ar 
ve 
A 
thi 
f 


1 o. .. 


| and Arreſtment be in oe Day, chey cane 6. 
| in pars paſſu ; except the Arreſttr be 1 
| mora, and do ro Diligence upon his Arte | 

] nent. Or; that both Diligences expreſs 

7 the Hour ef the Day, and the one de 

» I prior to the other. N 

| : . 18 5 aa eee * 

n 8 17 1 ＋. I. i jk 
. "of Arteſtment! and Plndingis | 

8 HE ordinaty Diligence OS Fe 

8 1 affecting moveable Rights, are Ar- 


emen, which anſwers to Inhibition in 
5. | Heritage; and Poinding, which anſwers. to 

Compr. 155 in Heritage. 1 bt 

2. ARRESTMENT, is the 8 of hs teſt⸗ 
a Judge, diſc harging any Per ſan, in 9 
Hands the Debitor NM veab les are, to pay 
or deliver up the ſame, till the | Creditor \ who, 
has procured the Arreſtment to be laid ot be 
ſatisfied... . 

** RK ESTM ENTS tay be laid. oh bs 
any Judge i in whoſe Territories the Goods: 
are, or by the Lords of the Seſſion; whete e 
ver they ly, -and NON dar Lerters, of 
Aren; or by a Waikand cxpreſſed | 
the ordinary. Letters of Herning . 
Luters are executed by a Meſſengerz/ and 
if aſter t is laid on, the Party in 


Rand ie m made, f 5% * thay Ve Woke | 


4291001 20 4 
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g12 Of. Arreſiments 


Book III to pay the ſame, over again, and may be 
A 0 Criminally, for breakin Ave 
ment, the Puniſhment being Con ſation of 
f K. J. VI. Moveables, and their Perſons to be in the 
ad ns, Kim Wil *. 

4. AxkEST MEN Tcan only affect Move- 
ables ; bur all Sums of Money due by 
Bonds, whereupon no Infeftment has fol- 
IK. C. II. lowed, are arreſtable f: And, as Move- 
2 4 ables can only be arreſted; ſo the Ground 
AR 51, thereof muſt only be for Payment of move- 
able Debts (a), or ex paritate rationi: for 
Payment of ſuch Debts, which ate not 
ſecured by Infettment ; and it reaches only 
ro the Sums already due, or for which rhe 

Year or Term is current. 
How ſoon an Action is raiſed a- 
inſt a Perſon; his Goods may thereupon 
e arreſted, and this is called an Arreſt- 
* Arreſt, ment upon a Dependence ; but this Arreſt- 
upon a mem may be looſed by Letters for looſing 
Depend. of Arreſiment, which paſſes upon a common 
Bil (6): Ai a Band oe Cautionry od given 


a) The Ground on which FOILS is 
raiſed,” muſt be z* perſonal Obligation, and it 
makes no Difference, whether the Sum be ſecured 

by Infeftment, or not. Our Author's Poſition 
being according to the ancient Practick, which 
made a moveable and an immoveable, a perſonal 
or real Security (by Infeftment) for the ſame Sum, 
incompatible, which is now derogated from. 
6) Arreftments raiſed on Bonds or Decreets, 
and executed before che Term of Payment; | as 


hs theſe raiſed upon: Bonds not fo look 
Term of Payihebt be paſt, may looſed. 


Pg 


and Poindings, 273 
* | to; the, Cie of. the, Bils +  whetein the Ti — — 
© | © az e the Band obliges himſelf to pa N.) vr 
| the Sum, it the Ag eſtment be found lawful, Parz. 


and the Sums or Goods decerned to belong Act 17, 
A to the Arzeſter ; but Arreſtments upon a De- 
, creet (or which is equivalent) on a regt- 


| ſtrate Band, cannot be looſed at all, ex- 
F cept the Decreet be turned into a Libel; 
4 that is to ſay, the Lords do only ſuſtain 
the Decreet as a Libel or Summons againſt 
the Defender, or that the Arreſtment was 
@ laid on after the Decreet was ſuſpended; 
tor in either of theſe Caſes Arreſtment: 
y may be looſed, even upon Decreers, 

6, ARRESTMENT being but a perſonal 


Prohibition againſt the Defender'to Pay, it 
1 — ? e | | 8 © . „ 9 * 
5 laſts no 2 5 than the Lifetime of him, 
4. in whoſe Hands the Arreſtment is made, 


2— except. it be renewed. againſt his Succeſ- 

ſors; but it dies not with him in whoſe 
0 Favours it was raiſed, nor with him fox 
whoſe Debt it was laid on; and if the 
m Debt be not liquid, the Debitor's Repre- 


to ſentative muſt be called to the Liquidation. 0 
” 7. Ix the Competition amongſt moe Ar- Compe- 
4 | refters; Preference is granted according ro 77197 of 
on the Priority even of Hours ; and the firſt Ar- ment. 


ch reſtment is not preferred, it the poſterior 
2al Arreſter get the firſt Decreet, to make the 
, arreſted Goods forthcoming ; for Are 
, teſtmeur being only; an inchoated Dili 
a» | gence, it is compleated by the Sentence 
hs” to make Forthcoming; and yet if the Ar- 
e een 


Of Arreſtments 


| Book It. reſter did exact Diligence to obtain a De- 
en creet, his railing the firſt Purſuit will prefer 


him (c). He alſo who Arteſts on à De- 
creet, will be preferred to him who At- 
reſts on a Dependencè (d); and he who Ar- 
reſts after the Term of Payment, will be 

referred to him who Arreſts, before the 
Term, r I 0. 
* 8. 1 N 


* n 
4 1 | 


(e bes a> ft PLS ws) 2 Fonb⸗ 
eoming before the Lords of Seiſion, and is not 
in mon, if à poſterior Arreſter proſecute a 
- Forthcoming before an inferior Court, tho! he 
obtain Decreet of Forthcoming before the other, 
Fer, the firſt Arreſter in a Com tition will be 
preferred, tho his Decreet of Forthcoming be 

ſt: For the Perſon, in whoſe Hands the Ar- 
reſtment is laid, is not in tuto to obtemper the 
iDecreer of the inferior Judge, but ought to 
ſuſpend it, and execute a Summons of Multi ple 
Poinding againſt all Arreſters, and the Expences 
31 One. on chen e will be allowed to 


(A) If the Purſuet of 2 | iepending Procefs be the 
fic; Arreſter, and, before the Forthcoming at 
the Inſtance of the other Arreſters be concluded, 
by an extracted Sentence, ſhall produce a De- 
creet following upon the Libel which was the 
Ground of his Arreſtment, he will be preferred 
to. theſe whoſe Arreſtments were founded on 4 


Decreet. - 
(e) It is lately decided, That 2 an Arrallitect i 
| the. Hands of one who pays, termly or annual 
A certain Sum of Nabe as b or T 
duty laid on betwixt Terms, will affect not ph 
hat is already dus and payable, but alfo what 
is Current, & * Ga , fed oa venit, 


3 (54:55 R 1 
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* 8. Taz 25 Penfions, and gratuit wiv e 
Alien cannot be arreſted, becauſe;they WY 

are given for à particular and 'fayourable 
Uſe, and ned. Applicable, to the Ar- 


reller (()). 


* . 1 may be likewiſe uſed Poindiog, 
againſt Moveables by virtue of Lertert of 


orning againſt the Debitors, C aining 
_ Poinding, \or any other inferior Judge, his 
. Decreet or Precept, which. is done by a 
Meſlenger after the Days of the Charge are 
expired f: The Form thereof is, The Me/- 5 
Jenger, after poinding the Goods, Appriſcs 5.7 
them upon the Ground where be ap 
hends them, and offers them to the Debi- 
tor for the Sum for which they were ap- 80 
priſed ; and if he compear not, he .carries 


them to the Market Croſs of the bead B 


f the Shire, er other Juriſdiftion where 
they are poinded, and there he 25 
them, and delivers them to the Pur 
who is called the Poinder; but if any com- 
Fear, -atid offer to make Faith, that the Goods 
long to . and not to the Debitor, then the 
14 Meſſen- 


"= T1 . T "7 : : 
i's 4 hy 7 


055 No 14. 1 


: Fees due to a;Commiſhgner in Parliament, and 
Salaries due to, the, King's. Miniſters: 4 4 
vants are; withont reach of this Diligence. 


alſo Arreſtment of Fees due to a Servant, 


yas oh whzt is more than may. ſerve for Aliment, 


ay neceſſary and ſuitable to him in 


K.. vi 
Par. 12. 
Act 10. 

K G. II. 


I 
Seſſ. 
— 
Ken. 


Par. 1. 


1. 
. 


of Arreſtments, &c. 


Bogk III Meſſenger muſt deliver them to that 


wav 


Party; elſe he is liable in a Spuilzic (s). 
10. PoINDING is a judicial Sentence, 
and the Meenger is Fudge conſtitute by the 
Letters ; the Meſſenger writes likewiſe an Exe- 
cution of Poinding, and that Execution” is 
better believed than any who offers to 
prove the contrare ; for that Execution is 
only quarrelable by Improbation., © © 
11. ARKESTMENT being but an in- 
choared Diligence, diſcharging the Parry 
in whoſe Hand 'the Arreſtment is made 
to pay, the Right to the Goods arreſted 
remains {till in the Debitor, and may be 
poinded for his Debt; for Poinding is a 
compleat Diligence, giving a an abſolute Right 
to the Goods poinded. 
132. Poi N DINO cannot be after the 
Sun is fer; for it is ANG f 
3. Lazov- 


. (If the Goods to be poinded kk lent to the 
Debitor, the Meſſenget N to deliver them to 
the true Owner, is in a Default; 2 if 
theſe Goods did originall belon, ng to the Debitor, 
and were diſponed to a t ied £ Party (whether for 
Cauſe onerous or gratuitous) but retenta 
fone, the Meſſenger finding theſe Goods in <A 
Poſſeſſion of the Debitor, may, without Eazard 
of Spuilzie, 2 to poind them: And if the 
Aſſigney to theſe Goods, or any for him, pro- 
ducg the Diſpoſition, and offer to interrupt the 
Pai he will be liable to the Crediror? in 
valorem of the Goods that might have 'been 
ge- 7 as was firſt found in the Caſe of 
| | aa bu Sir John Halyburton © 
bas 20 become the wi 


Prafkick. 
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Of - Preſcriptions. 217 
13, LaB0URING Oxen, ox other Plough Tit. To. 
Goods, cannot be poinded in time of La- Ir. 


JJ 
e | therwiſc diſcouraged) except thete be no 

— other Moveables upon the Ground to be * K. Av. 
her” WH e e 4 35d 408 * Par. 6. 
poinded 77 * , | | 1 Bis A4 38. 

8 — —— 


3 "Of Preſcriptions. 7 = * i 
: | 5 186 1 (IF . 1 1. 14 . 
RESCRIPETION being a Way 


of evacuating and annulling 

t | heritable and moveable Rights, comes in 
bbere after both theſe are explained. 0 

e 2. PRESCRIPTION is defined, an Ae- pero. 

I quifftion of Property by the Poſſeſſor's comtiuu- tien 

— ing his Poſſeſſion for ſuch Time as the Law 

e dieter mines; which was introduced not on- 

18 ly. for puniſhing the Negligence of the Pro- 

4 prietar, who owned not his Right for ſo. 

or many Years, but likewiſe for ſecuring Poſ- 

ſ- ſeſſors, and ſuch as derived Right from 

+ | them; and leaſt, by a conſtant Uneertain- 

" ty, the Poſſeſſors being unſecure, might ne- 

o- glect the Improvement of what they poſſeſſed. 

le 3. HexrTABLY Rights, (under which Preſcript. 

in TI comprehend . ad ſets, 1 table of heri- 

= Servitudes, Patronages, &c.) and all Adtions table 

depending upon them, or relating to them, Rights 

preſcribe with us in 40 Tears ; if the Pol- 

2 een ſeſſot, 


= 
. 
v 


218 of ngen ions. | 


"Book IT ſeſſor, bein 2 ſingular. ebe hare 2 
Charter, ſpoſition, or Precept, and 
a O : — Sealin, in his Perſon; or being an Heir, 
on have 4 conſtant - ras: of Seaſins continu- 
ing and flanding together for the Space 
of 40 Years, flowing upon Retours, or 
* of Clare Conſtat : For the Law 
did not truſt a Seaſin alone, it being only 
1 VE the Aſertion of a Notar ;,. but Rever fions, 
3 which are in the Body of the Poſſelſor's 
Right, or Reverfions duly regiſtrated, pre- 
ſcribe not. 
Preſcript. 4 ALL Perſonal. Rights and Afions le- 
of ner Jating to them, preſcrive likewiſe iht-go 
- Tears: If a Document be not taken 
2K . II. on that Right, that is to ſay, If nothing be 
Par. 5- done whereby the true Proprietar declare. his 
A 29. nemion to follow and own his Right *. 
Per. j. 5. 1 x both theſe Preſcriptions, the ex- 
AX 55. traordinary length of Time ſupplies the 
want of bona fides in the Poſſeſſor (a). but 
by tlie Civ Law, Things Sacred, Religious, 


or Publick(b), could not be preſcribed ; nor 
yet 


„ 4 


| | (a) The AT of Time preſcribed by Law, 

and the true Proprietars Taciturnity during that 

whole Space, induces a preſ ve Dereliction, 

: und pie Rhe the Defe& in the Poſſeſſors 8 
And es 4 bona fides. 

n ON Portion 5 — King's annexed Prop 
2s be pieſeribed; and with Reſpe@ to Thi 
ere or Keligious, it is to be noticed, if 

ng under Queſtion belong to the 


.T 
ofthe the Church, as Tithes, 825 or Temporali 
there - 


7 


vitinm-real*Which affects all bee Tit 
bur Whether this will hold in dur Law, is 


preſcribe ih thtee Years after committing tions 


in litem : But Minors Pry: three Nr * J. vl. 


Years t * but the . of Rod it ſelf 


of: Preſcriptions, "7. 1 
yer Thiogsrobbed or ſtoln (c), there pals te * 


neither elear by our Statutes hor Decifions. * 
6. Actions of Spuilzie and Ejefion, preſcri 


thereof, 45 to the Specialities of theſe particu- 
Actiont, viz. The violent Profits and Oath lar Atti 


Ons. 


* Debi 5 Oath * : And a Reno K. vi. 
11 Actions be nat intended without three Par. A 


12 cr 


Years afrer the Warning 7.3 and in theſe AR 83. 
laſt Preſcriptions Minority is not excepted. 1 K. IVI. 
8. Ir Aſſizers err in ſerving a Man . 
wrongeoully, Heir 2 his Predeceſſor, the 
Retour may be quarelled within 20 Alen. 
Tears; but the A themſelves can 

only be purſued for "Error within three 


never 


thereof, as Lands, Civil be or the 
like. It may Face at the firſt cannot, 
the other may be preſcri ibed. See een * 
Tit. 12. g 22. and 25. a 
(e) Forty Years peaceable Polleion of Things 
obbed- or 2 purges, the Vitioſtty of — 
985 or the modes Stairs Tit. fous- 


A „ in his Oblorratiots on th AR 
cod 6d, Tags, 1 hat A Preſcription 7 g ps 
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Book 1] IN never preſcribes: And therefore. a; Man 


YK. J. vl 
Par. 22. 


| Act 13. 


"may be ſerved Heir to his Father or Grand- 
father, after 100 Tears, being debarred by 
[ o Time, Nam Jura Sauguinis aul jure 
it; adimi poſſuat : | But chis is to de un- 


derſtood where br: is no Service, for if 


there be once a 


before the 


Right in the Perſon 7 him 


vice, though of a wrong 
Perſon, it. cannot be quarielled, after 

Twenty Tears. 
9. Ir a Perſon who is forfaulted;poſlclſed 
Lands as bentanle Tenant for, five Years 
orfaulture, without Interrup- 


tion, the King is obli ged to o no 
who 10 


' » fortaulted to the Lands, or others, That he 


poſſeſſed ; becauſe it's preſumed, that the 


70 Jofeated would "Ia the Writs, 


Loom: that the Retour was reducible; when 


which 


milit ate: onhy in * 1 cee betwint the” ſe 
veral Kinds of Heirs amongſt themſelves, as whether 
the Heir of Line ſbould be preferred to the Heir of Tail. 
rie. But it does not exclude the clear Intereſt 
of Blood: For jura Fanguinis nullo Fure Civili di- 
rimi poſſunt, I. 8. ff. de Reg. Fur. And therefore, 
an elder Brother was found to have good Inte- 
reft to reduce a ſecond Brother's Retour, Fan. 
11. 1673. By this Act, though fuch Retours 
be reduced in prejudice of Perfons ſo ſer- 

rev? ft ſingular Succeſſors acquiring bona fide 
Rights af — _ Perſons. fo ſerved wrongouſly, 
cannot be * ged, which our Law bath in- 
8 for the good of Commerce, in Favours 
lar r the good Fot, how "ſhould they 


as not been quarrelled within che Time ap- 


d | = — 


» 
* 
9 


1 TO 17 .. 
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of pepe, 

which quinqueittial Poſſeſſox'is'to be tried 
by an "Inqueſt of the Shire where the Lands, 

(e).“ 2 5 if the Traitor was in Poſ- 
ſſion the Time ot the Forfaulture, though 
he poſſcſſed not fire Yeats before the For- 
ie: the Kin "g or his Donator muſt be 
continued in Poſſeſſion for five Years, that, 
in the mean Time, the Taito, Tacks and 
other Rights may be ſought out. 

10. ARRESTM3UͤNT Ss on Decreets and de- 
pending Actions preſcribe within five Tears, 
viz. Arreſt ments on depending Actions five 
Years after Sentence, and on Decreets Ave 
Tears aſter their Date. © 
11. Maits and Duties thus by Te. 
nants preſcribe, if not purſued within five 
Years after the Tenant's removing. M- 
niſters Stipends and Multures preſcribe, ſo 
that they cannot be purſued after five 
Years, except they be proven by rhe De- 
bitor 8 Oath, or by Writ 0. 

Me 1 Hors: 

e) B 4⁴ Parl. Fuly 165 90, All Eſtates for⸗ 
Or 15 8 — 5 AN to all real Actions 


and Clainis againſt the ſame, tho' they be not 
raiſed, nor proſecuted within the five Years 


ceeding the Farfeiture, — bygone 


duties, Annualrents, er a Preftari- 
ons, for which N Diligence done with- 


in five Years, - preceedi ing the Forfeiture, and 
that n AS 2. Fer. 1554, which 

is in ſo far reſcind 
(f) By dc 9s Par. 3696, Irls' katuted, That 
Addons and Reckoning competent to Minors, 
Ei their ud * —— 1. n their 
25  Accomptr; 
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K. J. VI. 
Par. 9. 
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Book HI. 12. Hoi 0GRA PH Bands, and Sub- 

WA ſcriptions in Compe. Books, preſetibe in twenty 

Tears, 8 Wey be Proyen by DE DE 

bitor' 8 

13. AND laſlix, All Bargains prove- | 

able by Witneſſes, preſcribe as. to that 

Manner of Probation, if not purſued with- 

in five Years after their Date; all Actions on 

Os Spuilzies, Ejeftions, Arreſtments, 

2 Stipends, & c. preſctibe within 
| ears, unleſs wakned every five Years ; 
S ba this alters..not any ſhorter: Preſcrip- 

Seff. 1. dene of theſe Actions t. 

Aa h. 14. An p for clearing the Meanſhg of 
thei . appointing theſe Nee. 
by a late Stature, Anno 168 5, It is ordain- 
4 That all thoſe Actiunt mentioned. in the 
ſaid Act 1669, which "were intented or de- 
pending before the Date of the ſaid 4A 1685. 
ſhould preſcribe within. five Hears thereafter; 
if they be not wakened within | that Time; 
aud. all Actions to be intented after the ſuid 
Ad, ſhould. preſeribe within froe. 4.40 1 
the. Oy ee chin that Ine. E 


-i1; Br! 3 Bai! A 
8 rte e, | a by? within - n 
aftey theiv e. after thiir-Drath; 


rnd Min after thirt "Tt 
ty 75 or ever N * "> That 8. — 


22 * Lam, or Curators 4. 

— thejs Aim f hin the” ſame 

Space, and that all Actions already raiſed," or chmpe- 

ni 10 , by: % by. endhvr f the- ſadt 97 whe 

inde, ſhalt prefediby within ben Years Mr the 

—. Af, which i, 2 557656 © per it 
ion runs not againſt Minors. 
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We | 
pin could not re 


Kent is the main Foundation gt 
ſeriptions : And therefore, Peri 
not againſt a Band from the, Date r 
but only from the Term 9 8 
And Preſcription of an Aion of Marran- 
dice runs only. from the Eviction i, vecauſe, | K. J. VI. 
no Man is liable in Warrandice, till the — —_ 
Lands be evicted ; and from the lame: Prin- * 11 
ciple it is, that Contra non Valentem agere, 
non currit Praſcriptio; and that N 
tion runs not againſt Minors in moſt Caſes, 
in whom Negligence is not puniſhable,. ſince: 
it proceeds from no Delign, but from che 
Unripeneſs of their Age. 

16. VASSATLS Cannot preſeride zt 


Ee wk 


N 131214 
(2013 


their Superiors, becauſe. the Y/aſal's Right 


acknowledges. the. Superjers g. nor can 
Laicks preſcribe : a Rig ht to Teindy; 3 
incapable — 0 5 _ wg arpong i 
Council; but the It. is . 
ſcribes is neither of theſe 2 
bygones due by Virtue gf theſe R Rig 
fore N Tears 221 TY . 
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e more than leryes for a _ 


Book Ut 17. Pxk#SCRIPT10N tuns àagainſt the 
WY Kirk and Mortiffcations : But on the o- 
ther Hand, "becauſe Churchmen are Negl:- 
gent, and Rights may i la in the Change of 
Intrants; therefore thirtegn Years Poſſeſſion 
is ſufficient to maintain a Churchman in 
Preſerip- Poſſeſſion ; which is called Decennalis & 
tion, Triennalis Poſſeſſio, and is a preſuinphive 
Title, and ſufficient till a better be ſhown, 
by which it may be encluded; fot Pra- 
fumptio cædit veritati 
| 15 18. PRESCRIPTIONS run likewiſe a- 
| ainſt the King, except as to His Maje- 
y's annexed Property, or to his unaunexed 
Property ; whereof the Farms, 1 


4 


Living to the Cletgy, are in Commercio; and 
accordingly. conveyed from Hand to Hand; it 
is not to be doubted, but 'Laicks may, with 
Reſpe& to one another, preſcribe a Right io 
Tithes, as well as to other temporal Things: 
But even in Cafes wherein Rights Cannot pre- 
ſcribe, a Perſon who is bound to make annual or 
termly Payment of Money or | Victual, as 2 
Vaſlal, with Reſpect to his Superior and Feu- 
duty, 2 Tackſman who hath. 4 long Tack. of 
three nineteen Years, or of fourſcore or a hun- 
| ered Years, With ReſpeR to his Landlord, the 


* = 1/0 of Lands liable in Tirhes, either to 
a Titular, or t 4 C 


yman, cannot be pur: 
ſued for Payment of theke Duties due for Years | 


beyond Forty, And it is well known, that Vica- 
ge Teinds are ſubjeft 10 Preſcription. - See 
Book TL, Tit, 16 
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Nu-Hamt, have deen com r 

Exrheguer, lince | Auguſt: — 5 Tears . D 

tn 19. Ax Deed, whereby "the trac Pro- 8 — 

prietar owns his Righr, during' the Courſe ag 12. 

of the Preſcription, is called Inierruprion; 

and, Preſcription is interrupted in our Law, laterrups 

efther y a Proceſs, or a Charge rai fed with= tion. 

in the Tears | of the, Preſcription „ and a 

8 oh 4 Summous interrupts,- tho 
creafter paſt from pro loco & tempbre; 

but Regiſtration of a Writ intęerrupts not 

Preſcription: And K by. 2 

tion is not Puffin, holeſs. it be made by 
Melſenger's . perJonally,, or at the Party : 

Dwelling-houſe,” and t hat it be 'rtnewed every .. - 


Jeven Tears | ;''and* that the Execution 'be K. an. 


fighed by the Meernger and Witneſſes"... *.. 6 —— a; 


20. DIT IG ENB, uſed upon a Writ ad „. 


intertüpts, a8 td all. Parties concerned 
therein, for it hinders the "Writ it ſelf to 
treſewe : And therefore Diligence againſt 
fog of moe Principals, or againſt, any of 
the Cairioners, interrupts Preſcription, quoad 
(i FR, Provegelgand Cantioners 3 and 
„* d e mw 4. N 
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226 | Of Preſeriprions. 
An ee. as to à part, interrupts the 
Preſcription of the whole ; ſo that it a Man 
. Arreſt the Maile, and -Duties of any Part of 
7 24 Baron, Are 2 ING 
* emden 


1 ge Tit 


= A Ward - whereupon Sammet of Re- 
Th is not raiſed and proſecuted within Year 
and Day after the Term, at which the Tenant 
is required to remove, will not interrupt Pre- 
be. of bygone Tack - duties . ** 

an Years preceeding the W 
By Ac 19. Parl. 1696, It is ordained, all 
| made iſe of for interrupting the | Pre - 0 
oy of real Rights ſball paſs-2pon a; Bill, 
dea the e 
n proceeds, and that the Summons and Executions 
the ant all In riments of Tmterruption ſpall with- 
in ſi ty Days after thei Date, be regiſtred in 4 par- 
ticular Regifter, to be kept at Edinburgh, and that 
in the ſame Manner, and with the ſank Formalities, 
as are ordain d iy former, A#s concerning Regiſtrations 
7 Seaſons 71 A 2 OT; N * 

nterruptions, is to be kept in art. It 1s 
clared, That I ions not regi J . 
ſhall, with Reſpect 16 rat, be be ( 
no 8 wit bout P to have the Effe# 17 
7 


2 as rs, — 745 nnen; 
. with thaw AY * e raiſed, or 27 
% already taken for I are 77 "ts : | 


Regiftred within 1 Year 2 Date 2 

whach: is, - O#ob. 9. 504, i Lo . 
1698. It is declared this Years 9h 
ui runs van A. 
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| beginning firſt with Suceeffion'in Heritage. 


| W. the Heirs 
2 they ſucceed linealy 


eldeſt Son is 


VEIL EI nn ER Sar SOT SR ET SS TT SY rn 


Madre, &Gs 


. 44 


e 


CITI vm. 
| Of Sis is Heritable Aube, 


AVING formerly ſhewed how | 
Rights, whether Heritable or Move- 
"ble, Real or Perſonal, ate conſtituted, and 
how they are rranſmitred to ſin Suc- 
ceſſors : It remains now to conſider, how 
theſe Rights are tranſmitted by Succeſſion, 


2. AN Heir is he, that ſucceeds um der- Heir 
 ſaly to all that belonged to the DefunF ; and 
is therefore, in Conſtruction of Law, ane 
and the" ſame Perſon with the. Deſunct. 

3. TrovGn the Executor be 5 EG 
the Heir in Moveable Rights, yet we call 
thoſe only prop "Heirs who ſucceed in Her 
ritage ; and, with us, there are | ſeverat _ 
Kinds of Heirs, r by their e- 


veral EE 
firſt — chief Kind of Hein 
of Line; who are ſo called, Fees 
according to | 
Right of Blood; and they ſucceed thus: 
1ST, Def Deſcendants, according to 
hs Proximix of their ir Degret, in which the. 4 
to all his Brothers, 5 . 
_ all the! Brothers to the Siſters; aud. 
if thete be oply Siſters, they ſuccted ul 70 
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at. 
24. 


de goss g tie Grandfather, Oc. and: ſo forth 


Ri . of there ig 4 Right of Repreſentarioi,, whereby 


53 Of\Suceſron 
Tux next Degree is Grand- children, 


ind their 'Great-grand-children, Ct. who 


E all in Nhe faut Way. 
Ir there be no Deſcendants, then 


Collate- CollarerafeFucteeds 0 which the Arſt De- 


r 


__ © tals, gree is Brethers and Siſters German, for 


vherkuible:Blivd tkcludes'the half Blbod, JS, 
Brothers» t he Siſtets, and Brother \b 
Father's Side, excludę Brothers by the Mo- 
ther s Side; there being no JON | 
wa us by. the Mother's Side. c 
8. FaAILI NO Deſrendants; db Fccell⸗ 
1 2 s German, 
1 one aftet another, andi to their Deſcen- 
davts;\ which failing. to bis: Siſters: Oer 
man jaintly, and in Melect of them to the 
Brothers G uſangui nean, One after another, 
aodtother; Deſęrndants s ,hieh failing, 
Tohis Siſters Conſauguinsan Jointly... HAnch, 
i there be Sn of theſe bęgiore mention d. 
the Fader ſuceeeds, and 55 him the 
Vahet's Brdther's and Siſter's-German, 


or Conſangui nean, it in a Preference the ſame, 
as above;-abil failing ſuch, the: Sugrefſion 


— pe ett oy san Ae 3 nh 
7 an be proven: And, it there be 


Flocdines.0 che Father Line, the King 
Jucceeds as tultimug\ Hares: . Rt 2001 
1 is to be obſerved, that in Herjtage 


D [$þ 1 e Deſcendants exclude {ll che Collatrak, 
n. c ough neater by y Degrees t9,, Be 
erTa - * * he 


from all other Mobeables: If there be 
Vair io DD n, he gers 


cede: to the « D8funtt* — 
not himſelf Tua Hiri 0 Prelecſſ 


Eur Son ds Sn * * == 


IRR * a” 
the Stock; ot” Coen? lip mu — Tit. 8 
the oe grant he b 7 che eben 8p e * 
cds the! ſecondi Brother; *bectaſs 
comes in Place f, add ſo repte ſasts 
ederiBrother; h Ce e ee 
e Hie e Dine nas Right" co 

the Hbin/hip: moveable and exclades all Heirſhip 
other Heits therein; "Hemfh ip-movenbles' an Move- 
tht beſt of darf Ki Moveables, whiclyare bles. 
given to the Heir, Beeauſez he'is/cteluded 


the — Pam or 
Den zubut in beers he 
tingle Thing. None lave R iche to Heir 
ſhip-mobcables; but rhe "Heirs of Prat 4 
under which are comprehended all Nene fc 
Per. 2 5 the Heirrof® Barons; under which 
hended,) Who ate tfefti in 
12 5 h not 'ereRed in (ai Barony; 
yea, even if they he infeft iu Annualrents 
and the Heirs of Burgeſſes, y hich ure 
meaned actual Trading but not Hodorary 
Burgeſſes : And; it 1 Man wWas dneel a 
Barbe he is ſtill pteſumed to gontinue ſo⸗ 
except it can be er | 
and chat is the Senſe of. ths eme 
Hand ſemper Bard. 1 YM wil 922 v_ | 
11. AN Heir of Cy mueſt i . wo fe - 
2atd.iorhep C gueſty 1+ 34 
itable Rig lut, to which 'the Defuntt'Alth . hy 1. — 


| 


as for Initance, \wha&aiFatherdeuves-$6 2' % 1is! 
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Book. III. ſame from his Father, becauſe he was not 
V giogui ſucceſſurus But, if the Father dil- 


Male. 


General 
Heirs. 


2 


Preſent the Defunct univerſally. 


to his eldeſt Son any Part of his 
ate, this is not Conqueſt, 2 Pr aceptio 


Heredizaxis ; becauſe, he was alioqui ſuc- 
ceſſurss : And the Rule is, that 


deſcends, and ueſt aſcends ; ſo that, 
if the Middle of three Brothers die, his 
immediate elder Brother would be his 
Heir af Conqueſt ; and, if a Son of a ſe- 
cond Marriage die, leaving three Brothers 
of a former Marriage, the youngeſt would 
ſucceed in his Conqueſt-Lands; and this, 
I. conceive, - was introduced, for enriching 

| 


the elder Brothers, whom our Law ſti 


favours; whereas Heritage muſt deſcend 
according to the Law of Nature. 

12. Tryzst Heirs of r have Right 
to all Lands, Annualrents, Heritable Bands, 


might follow, but they have no Right to 
Tacks, Penſions, moyeable Heirſhip, and all 
other Rights having Trattum futuri tempo- 
ris, and requiring no Infeftment, and ſo, 


2 compet 


to the Heir of Line. 


13. Tur Heir Male is the neareſt Mats, 
who gan ſucceed; and all Heirs of Line, 


they ſucceed by a 


general Service, 


14. TRI Heir of Taikie i be, to ben 
1 » called, becauſe the 


legal 


eritage 


and others, whereypon. Infeftment did, or 


ent to Executors ; er e urge 


ate alſo called General Heirs ; | becauſe, 
\and rev 


4 


6. — 


red by the Maker, or by the 055 


the Paltum de e a Clauſe irri- 
. 


in Heritable Rights, 


Matter of Tailzies may be ſummed up in 


theſe few Concluſions. 


— 


15. PIAIuo, If a Fiar or Proprietar do 


only Tubſticure the Perſons who are to ſuc- 


ceed one to another, this is called a Simple 


Deſtination ; and it may. be broke or alte- 


Members as they ſucceed, even though an 
Inhibition were ſerved. thereon; for there 
Zong no Obligation not to altet, there 
can be no Foundation for an Inhibition. 

16. Sc NDO, If the Maker deſign 
that his Tailxie ſhould not be altered, he 
either adjects a prohibitory Clauſe de non 
alienando, or not to alter the Tailxie; and 


then, though the Maker may alter it, yet 


neither the [uftitutes nor Subſtitutes can 


alienare by any voluntar or gratuitous 


Deed ; for elſe that Deed would be re- 
ducible on the Af of Parliament 1621, 
as done in Prejudice both of the Maker, 
and of the remoter Subſtitutes, who are to 
ſucceed, . and, who are Creditors by the 


ſaid prohibitory Clauſe : Or Inhibition 


may be raiſed upon the ſaid prohibitory 


Clauſe, after which the zailzied Lands can- 


not be diſponed, even for an onerous Cauſe. 


af T T=xr40, If the Maker deſign that 
the 1a 


ilz.ied Lands ſhould not be alienable, 
even for onerous Cauſes, then he adjeRs to 


tam 


i % 
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legal Succeſſion is cut off in his Favours from Tit. 8. 
the French Word, Tailer, to cut; and the AA 


2h axe: = 


Book Tune and", gering an PAY 
| done/contrary't "2nd in Pref udice of t 
Talis to be nulk and vofd; aud, in Fil 
Caſe, all poſterior Alienations, even 105 
onerous Cauſes will 8 reducible; ; the? 
no Infijbition be raifed thereon: Aid, 
becauſe ſuch Clauſes preſüdge wn 
and Commerce very much, ghd ſeem'to'b 
inconſiſtent with the Natute of Propet?y 
#.).vIL.and Dominion; Therefore, an Act of Pas- 
3 liament was neceſſary for ſecuring them: 
And, generally, in all theſe Cafes," the Con- 
trarerner prejudges nor only himſelf, but 
all the Heirs that might ſucceed'by him (a) J; 
ſo that there is Place for the woke Subſti- 
tute, who may, in either of theſe Caſes, 
ſerve himſelf Heir to the Maker, ( haul h 
generally a Man ſhould be ſerved Heſt e 
him who was laſt infeft) ot, he may ſette 
himſelf Heir to the Contraveener who Was 


i 
N 
: 
: 
N * , [ | : 
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| 1 700 D255 
| (a) Ms 1. irs defending and of the Con- 
{ travecher's dy, will not 2 excluded, except 
N it be be mare provided; for Tailzies, eſpe- 
= cially the irri ente Are literally Inxerpre- 
#8dz, and being, odious, are rich Fe. '(L 
| ubſtitute Heir of Tailzie, 72 whom the 
Sac on after the Contr raveener belongs, 
be ſerved, either to the. aker,” or to, the 4 Pes. 
ſon infeft immediately before the Contraveener, 
or even to the Contraveener himſelf, if there be 
a Proviſo, that he ſhall not Ge liable to fulfil his 
Obligations ; But in this, the Rule is the Will 
of the firſt Taikier, l! in the 8 
f FER 9's 


* 


his Prad 
AT U Ae F x Ma —— him- 
ſelf to HE bd 175 by bliged once. 
to tax, b HH tb. Ch bo 1 5 
but, if the wht Wi for an One- 
dae f. 7 4 not re ſbidle⸗ as 
if the Tailkgie' 6 mutu at. 1 
* 19. QrIN To, Wha re ; nd. 40 are mage 
to two; aal ers joint lad thei Fefe 
they ſucteed to chil Wy Nog and' LR 17 
both Fiars: 9 bee 8 95 77 10 to 
Man ahd his WW 4 Fic 
Liferent, ar 1 0 e and is 
Fiar, and tlie, Wife's cohju 12 lle refofves 
only ih a Lifere - and Þ in. 
tions to Moveabli bs both eit eirs e 
ſoccced equi! ty. mb. 
20. SEXTP, In Ce onjunct Fles chele e ge⸗ 
neral Rules Hold, 11217 tie Hasbang is 1 75 
becauſe bf the Pterogitive, of the 75 ani 
that he is Piir on w om che la Fermi- 
nation falls: 87 5 7 10 Rules Hold 
e fe ſumpti de, ? y be ov ver -bal- 
Ane iti Fs Mr Gr hi 0 | 
for Inſtance, if the Reverſion of Lagds 
longing to che! ie, a8 Heretrix,” be taken 
to the Huan; aud Wi ite; 464 thei Heirs: 
the Wife's "Heirs Would exclude the Hul 
band's Heirs; fot it is preſiimable;” that 
the Reverſion Thoutd' FS the heritable 
| Right; Or, if” a Father ſhould take Se- 
cyrity in Lands to himſelf, his Son, oven 
'S. 53 theix 


55 Ba, 
lf Ake ah bott de Lig 0 e | 
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- Of Succeſſion 


Book III. their Heirs the. Father would remain Fiar, 
 WY'V which does likewiſe hold, though the Se- 


Heirs of 


curity were taken to the Father and Son 
nominatim, and the Son's Heirs, even 
though the Son were infeft; for it is pre- 
ſumable, that the taking Infeftment was 
only defi ba to — . the Security, 
A to ſubſtitute the Son, but not to ex- 
clude the Father from his own Fie : Ang, 
8 in all Subſtitutions, the chief 

hing to be conſidered, is the Deſign of 


the Parties. 


21. HEIAS of Proviſion are theſe, who 


Proviſion, ſucceed by Virtue of a particular Provi- 


Things, Firſt, 


poſteri 
| ou {aj 


fion in the Infefrment, ſuch as the Heirs 


of a ſecond Marriage: And, as to theſe 
Heirs of Marri "we ma "obſerve two 


bat, if a Father, by his 
Contract of Marriage, be obliged to employ 
a Sum himſelt and the Wife in con- 
junct Fi . d che Heirs of the Marriage, 
he cannot, in Prejudice thereof, do any 
fraudulent gratuitous Deed, thou gh he may 
provide 2 Jointure to a ſecond Wife, or 
Nee or his Children of a ſecond 
Marriage. _ 

22. SECU No, Though 2 Father may 
aſſign or diſpone Sums to Children, when 
extapt, whereby they will be preferred to 
Creditors, as becoming Fiars b. 
Reohes: cu if the Father. dif- 
e to Children to be procreate, this will 
e only as a Deſtination, 0 


Rights are indiviſible, ſuch as Teles, Ju- 


riſdictiont, Superiorities, 


ſo will nagt iar the Father ro make Tit. 4: 


poſterior Rights, to Strangers, or even \ 
poſterior Creditors to affect by Diligences 
What is ſo diſponed. n 

23. TzxT1o, Proceſs will be ſuſtained 
at the Inſtance even of the appearand Heir 
of the Marriage againft the Father, co 
fulfil the ſpecial Obligatious therein, or to 
purge any Deeds already done by him in 


Prejudice thereof, N e 5 
24. AL BEI r, where Heirs are not ſpe- 


cially deſigned in any Right, the Heirs ef oy | 


Line exclude all other Heirs; yet, if a | 
Man take Lands to himſelf, and his Heirs +» 
Male Taitzie or Provifion, and thereafter 
acquire Reyerfons, .or Tacks of the fame 
Lands to himſelf and his Heirs ; theſe 


Rights will accreſce to that ſpecial Heir 


to whom the Land was provided; for, it 


is not preſumable, that a Man would give 


the Lands to one, and the Rights of them - 
to another Heir. wu, MT 
25. Warn Women ſucceed, all theſe 
of one Degree ' ſucceed equally ; and, be- 
cauſe the Eſtate is divided amongſt. them, 
they are called. Heirs Portioners, the eldeſt yeirsPor- 


not ſecluding the reſt, and having no Ad; tioners. 


vantage over them: But, where the 


and all the Caſu- 
alities of theſe Superiorities, ſuch as Ward, 
Marrjage, Nonentry, Feu-duties, &c. thefe 


fall all to the eldeſt Heir Female without 
| Divigan, 


= 


— 
. 9 a < 

b -—s Fd 
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25⁸ NOS fon 
Book 11I-Hiriſion, together with tlie pripeipal 
V 'Mefuage, at bing à Taue, G nis fot 
eier, Hoſes are erde. g (832 199 
26. ALL theſe eirs are PANE their 
Predeceflors Debte, zr Jol, if they 
onee enter Hir, clcep t Herrs Portiovery, 
whoare only liable pro” Rare; and Kis 
ſabſtitute in à or of Gare oy liable to 
Creditors in the! Value &f hes Sum to 
which they are ſubſtitute. But, they have 
Benefit rn Scotland a Privilepe, which chey call the 
Diſcuſſi- Benefit of Diſcuſſten, wheteby the Heirs' ot 
on, Line muſt be firſt prirſired to fulfil the De. 
Fun Debds; or 5 pay, his Debts (c)-: And 
nent to theſe; the Hei, of Con queſt, rhe 
Heir's Male che Heir of Tailxie, 04 Heirs 
of Provifio 11 But for fulfilling a Deed rel 
lating | — de Lands, the Heir who 
ſaateeds in the ſe particmar Lands muſt be 
itſt purſued without diſcuſſing; and that 
- Which is meant by Diſcuſſing, 1s; that the 
Creditor muſt proceed by Horning, Caption, and 
Apprifing or  Athjudication ngainſt the Heir; 
wo is to be ee, n by: on reach 
the other ORs: 39131 612,205 21989 
1oTexioH bfo d ee ee bY 27 A 


1 5 0 The elder 91 gives | to 1 other Heirs 
Portioners, 4 Redom nc, for ſuch of the incor- 
poreal and indi e Rights! that carry a cor- 
poreal Fruit or Income, but not for theſe that 
0 purely en, as as, Titles of Digairy, Ju- 

on, | | 
(e) They, 2. alfo 2 Privilege | to enter Heir . 
cam Beneficid Inyzytarii'; For winch, ſee the Notes F 


. 5 00 h. 
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UU EÜ̃ ET .. oc... th. ae... adi. nds ah 
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in HeritabteRyghts. 
27. Ax Mir is ſaid with ug ty be Hein, Vir 
ive, who is ſerved; Heir, and may urrmſſeir 
ſue; whereas he, | whom,ghe au makes give. 
able to he Heir, is ſaid to be i palſi ue 3Heir paſ- 
As, when the appearand Heir is infeſt, upon ſive. 
a Precept ot Clare Conſtat, by the Superior, 
or Abs wie r with his Father's 
Eſtare (d). 9 erat} ah 
28. Wur N — Predeceſſor- Fe be who 
ſhould; be Heir, (and therefore is called 
appearand Heir) has Year and Day allowed , 
bim to deliberate, whether be \wiltbe. Heir; — 2 
which is called Aut deliberandi; ang Annus 
whoa is. indulged by the, Law becauſ. — | 
2 Man guter re neige he is iable tog Ja. 
all —— Dobts, though far exceeding the 27 AR 164 


Eſtate ;;. aud. within that Tear he cannot 


be purſued, bor obliged 10 enger! bus, 
alter che 7 is "expired, the Creditor may 
charge him to enter Heir; aud, if he SOR 

not to enter, he muſt renounce any Right 

he has by a. Writ under his Hand. 

29. THIS Tear is compted from the De- poſthume 
ſunci . Death, except in a poſt hume Child, Child. 
who, has à Tear allowed him | after, his 
Birth, and not only during this Year, but 

after it expites, the appearand Heir, without 
inſtructing any Title, may purſue for Ex- 
Mos of all. Rights, made 5 5 eee 


| c. (17 V 11971 IT 
- - 


(4d) An apparent Heir, may be within this 
2. 7255 e to enter. Heir in General, within 
do not comm Wers A the Annus 

GR be 5 expired, _ RE KLE HS 


NC 
47 5 


8 : © "Of Satteſſion. - 
Bock IIfrandof all Rights made by his Predeceſſors 
| F\ to any in his own Family, (but not to 
| Strangers) to the End he may deliberare, 
whether he will enter Heir (e) : The appear- 
1 and Heir may alſo defend his Predeceſſor 
| Right, and continue his Poſſeſſion, by 
1 purſuing for Mails and Duties, though he 
renounce. - Vide ſupra Book II. Tit. 9. 5 45. 
30. Ir the appearand Heir reſolves: to 
enter Heir to his Predeceſſor, he muſt raiſe 
Briefs from the Chance/lary ; which Brief 
| eä a Command from the King to the Judge 
= Ordinary where the Lands ly, to cauſe try 
by an Inqueſt, conſiſting of 15 ſwort Men, 
whether the Raiſer "of the - Brief be neareſt 
| Heir; And this is executed or proclaimed 
| at the Marker-Croſs where the Lands ly; 
it and, if at the Day appointed, the Inqueſt 
l | find him to be the next Perſon who ſhould 
Wl ſucceed, they ſerve him Heir, by a Paper 
| which is called a Service, and which being 
it returned by them to the Chancellary, there 
| is a Y/rit given to the Heir; and which is 
li, called the Retour, becauſe it is their An- 
ſwer and Return to the Chancellary of the 
Points contained in the Brief ; and there- 
after, the Perſon who is ſerved Heir, if 
the Lands hold of the Crown, is infeft 
Þy Precepr\forth of the Chuncellary; which 
ofefrment muſt be given by the Sheriff = 
| (e) By A# 24. Parl. 1695. It is declared, That | 
2 Als wy bring bil Father's Ha, to 4 | 
Hp, whether Bankrupt or not, 


7 | 


. 
. 


in Heritable Rights. 


rticular- Lands, it is called a ſpecial Ser- 


vice, Which can be expede before no other 


Judge, than the Sheriffs or Macers to the 
Seſſion ; but, if there was no Land deſigned, 
it 1s only called a general Service : And this 
general Service may be before any Judge; 
and is ſufficient to eſtabliſh a Right to Hes 
ritable Bands, Diſpofitions, Reverfions, Ju- 
riſdiftions, and all other Rights where 

the Defunt# was not infeft, nor aided © 
be infeft; and a ſpecial Service of one 
who is Heir of Line, includes a general 
Service, but not e contra (F). 


31, Taz 


(f By A# 24. Parl. 1695. It is ſtatuted, 

« That any apparent Heir ſhall have Li 

« to enter to his Predeceſſors cum Beneficio In- 

« ventarii, or upon 3 as Uſe is in Exe 
eliberate Year and 


« cutr 3 him to 
« Day fo which he may make up an Inventary, 


«© which is upon Oath to be given up, full and 
« particular, in all Lands, Houſes, Annual- 
« rents, 'or other heritable Rights whatſoever, 


to which the apparent Heir may ſucced, to be 


a ſubſcribed by him before Witneſles, and given 
« in to the Sheriff-Clerk of the Shire, where 
a the Heritage lies; or, if the Defunt had no 
Lands, or 9thers requiring Seaſin, it is to be 
« given to the Clerk of the Shire, where he de- 
ceaſt. Which Inventary, the Sheriff, gs She- 
„ . 1256 157 nk Big le * * 
« ſhall alſo ſubſcribe iq Judgment, and record 

8 here > 


Annu De- 
« Tiberandi ; 


« it in their Books, and give Extra 
ah which inte be dove withia the 
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his s, and the Sherif-Clerk as Notar Tit. 8. 
Depute FC. IV 


thereto : And, if the Service was to any * 


„f Sacceſpor « . I 


31. TRA general. Brief hath onlyitwo 
/ Points, * Heads, vz. if the Dſunct died 
at the King's Peace, and, if the Raiſer ol 
the Brief he the next Heir; but he ſpeci. 
Brief has ſeven, viz, when the Defunci died; 
Secuudo, il he. died laſt- weſt and. ſeiſed at 
li the King's. Peace. | Tertio, That the Raiſer 
i is Nev Heir. AQlarto, Ot whom the Lands 
are holden, in capite. Quinto, By what, 
Manner of Holding... Sexto, What is their 
old and new Extent. Seprimoz, Whether the 
| Raiſer le lawjul Age, and in whoſe Hands 
the Lands are at Preſent, and ſince what 
Time. & 183% 14 1 10 11211 21 ow 
32. SOMET IME 8. likewiſe. the Vaſat; 
without ſerving himſelf Heir, gets a Pre- 
cept 
2 Tiberandi ind "thereafter, . "the. . Ex- 
* tract of. x e Inyentary „ mall Within Forty 
on Day $ * iS, ſaid Day, be pre- 
2 « ſented and” reg iſtred in 775 Books of Council 
and Seſſion, i 15 a articular, Regiſter to be ap- 
* d for that Effect. And ĩt is by that At 
5 op That an Were Heir entering in 
« this Nabe ſhall only be liable for his Prede- 
* ceflor's Debts and Deeds, ſecundum Fires Inven-. el 
« zarii, i. e. to the n of the ee in the : 


AS» Cas”, a foros ate tt . AS Se 


SR Dl Yer, . 


2 0 


4 Inventary. 
« 'Tf any Part of the Predecelſor's beritable J 
&« Eſtate ſhall be without Fraud omitted in the re 
4 Inventary y, and ſhall not in the mean Time be 01 
« affected 1 the apparent Heir hath | 
« © Liberty, ſo ſoon ** it comes to his Knonledee, 


« the ſame to the fitſt Inventary ; which Addi- 
tion is. to be made, fubſcribed, given in, and 


iſ 
« or within Forty Days thereafter, to add and eik 11 
th 
« recorded in the Manner above preſcribed.” 7 


d R Wy F 


Roghi . 147 ET ff 
n from wn ere Vieren Tit. K. 
nia declares, Thur 5g 1, Kur ITY / 


i 


hs 


ref Seafin 


) 
| cauſe che Su 
| 78 tay a Mun is Heir io hir Father, 
it is therefore called a Preatpt of Glare 
I Conftat; which therefore makes the Ob- 
. tainet liable paſſive-to. all his Predeceſſor s 
Delis but gives him only Night active to 
) the particular Langs contained. in the Pre- 
. 3 A (Van it give him a Right even as 
. to theſe Lands, except againſt thoſe who 
ö 
; 


derive Right from the Superior who: gave 
ir, or, otherwiſe acknowledge his Right. 
3. BAIIIRESõ alſo of A Na, do 
N 170 Je. their Burgeſſes, im; Burgage i andi c, K. vi 
by g 0 them Sean as Heirs, and ideli- 8 1. 
: a em fot a $Mbol. the Mu and © * To 
, ak of of the Doors; and the Seafii in that 
6 805 in Place of, a Service, as to theſe 
, 140 hut is not in other Caſes aſafficient . 
naive Tithe: And theſe... Seaſms -mult 'be. _ . 
C given the Bailiff, and the common Clerk” ; 
t 
1 


gh Win otherwise rey are 
null., 

4 34. Tus Heir who. is ieonred, holds 
— how his Lands of the King, and then he 


5 


. epts . out of the Chancellary;. to the 

g g's 0 1 8 infeft him; which if he 

> Leſuſe, a Supplieation, will 

2 order.” the. Director 2 the Chanrellary to 4 
y iſſue pt, Prec e to another, who 

» | Sthereby.m Sheriff: in that Pat: Bur, 
f 2 de hold of another Superior, then 
1. 


lat Superior & himſclt —_ or 


not ; 
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Boch. HI. not; if he be ZE Re” will be cha 


Os: ; ad, 


Behaving. 36. BN HAVING was Heir, or Geſtip pr 


; Herede, is, when the Perſon h⁰ mi 


as Heir 


of. S acceſſion 


four ConfecartiueThec: 2 HOSE A5 


his mm late Su- 
$ and ſo, til tag 
King, who never refufes to 
he Si wperior be not en- 
tred, he Mull de charged upon forty Days 
20 enter, that being himſelf LOW} he may 
enter his Laſſal; und, if he deen 1 — 
lay, he loſes all rhe: Nimus of 
er Life; but no other ae, 
becauſe quoad theſehe was not cu al 
35. T voven the Perſon,” "ſhould 
be Heir, do not enter N Pretlereſſor s 


Heritage, yet he may be made Fable ro i 
Pradereſſor's Debt, by two 75 
z 4 relaving to Heritable Rights; x 


e Titles 
2. cinen 
tirulo Incyatiuo 
pot a aer And Wen is a 
third naive Title: relating to e 
which is called viviout I mitn. 


have been Heir immixes himſelf, and Ti 
traniets with either the Moveable Heirſhip, 
or any heritable Eſtate belongin o the 
Drſunct; in which Caſe, he 18 12 le to 
the Creditors, not on LA the 
Value of what he it ny but 
as (ar, and In the — N as it he 


7 


in Heritible Right; 447 


Intromiſſion is very ſmall, or, where he Tit. 8. 
has colourable Title, to which he might 

aſcribe his Intromiiſion, as 4 Fuflory from 
the Compriſer, or the Donator xo the schen. : 
or Recognition ; Geſtio pro Herede, being 
magts animi quam facti, which Factors will 
defend, though there was no Decluratſs 
But, if the a 7 Heir had no Fattoy; 
it is not ſufficient to alledge the Defanth' 
died Rebel, and ſo could have no Mir, 
except his Eſcheat was declared before in- | 
renting «the Purſuer's Action; nor will 
0 this * paſſive Title, nor | vitious Intromiſflow | 
5 be ſuſtained beyond Reſtitution, ex- 
Ss | cept they be purſued in the [utrometrery- 
4 own Lifetime, they 7, being Binds of De- 
N lifts. But he will not be jable, if the Des 
0 funti Right was reduced, though aw 
f his Intromiſſion; and, Lace this | 
7 


ww x ww WIT I ur cw 


Title was introdu che Lords. o 

in Favours of the Creditors, to deter 9. 
® | prarand Heirs from fraululent Intromiſſion 5. 
rt | therefore, an appearand Herr paying bis F-. 
- | deceflors Debt, wilt not infer this 
7 Title, ſince that is for the Advant 
e Creditors ; nor will the gatting of 
0 for ratifying 2 Compri 7 2 
x | red, infer this paſſive Title, ſince be Cue- 
or ditors would have got no Advantage by 
that Rig: Bur, if the appenranid Heir 
hadeonſented before che Comprifing was ex · 
pired, it waa be a Auf Title, becauſe, 
as Her, „ 0 
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Book III. priſing; and; if an ppearand 1 Heir grant 
F 29 Gr confident Perſon 4 his own 
Behoof, and that confident Perſon com- 

. priſes or adjudges the Heritage thereupon, his 

* A+ of Intromiſſion, by Virtue of that'\A4pprifing, 
Sederunt, will - not defend him * againſt this pal i de 
28th Febr. Title, whether the Legal be expired ot not; 
1662. but he will be liable, as it there were 
no ſuch Right in his Perſon . 
Succeſ. tit. 37. SUCCESSOR titulo lucrativo is, 
lucrativo. where the appearand Heir, to pteelude the 
Nece ſſity- of entring Heir, and fo being 
liable to the Creditors, gets a Diſpoſition 

from him, to whom he would have been 

Heir, without any! onerous Cauſe (g); 

SY DNA 00d 54 001391, he 


1 * * 


<6 4 mm ea 4 * N 4 * : \ 
e By AR 24th, Part. 1695, it is ſtaruted, That 


o 


© an, who, fince:Faruary 1. 1661, is ſerved Heir, 


or by, Adjudication on his 'own' Bond, hath' 
« ſneceeded, not to his immediate Predeceſſor, 
but to one ,Remoter, as to his Goodſite, by 
* paſing his Either, and the like, ſhall, for 
<« the Debts ahd Deeds of the Perſon ifiterjefted, 
ho was three Years in Poſſeſfon of the 

6. Eftate to which he is ſerved, be liable in ſo 
far as extends to the Value thereof, deducing 


« the Debts already paid, with this Order for 


„ the Time paſt, That all the Debts of the ap- 
« parent Heit entring, - as ſaid is, alteady con- 
t trałted, ſhall, with the true and real Debts 
of the Predeceſſors to whom he enters, be in 
4 the firſt Place preferred. (But this is alter d 
Aa Part, and explain d by Act 11. Parl. 1696. 
_ JJ LIE TE, 
| My Act 169 7 It 1 further ſtatuted. oy 
:M Rights or legal Diligeaces * g their 
| * N my rede- 


Be 24 Sc a 3 ES 3 


@a a - wa @eS. oa a ow ant mm © . o . a J .ua 
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wow 
" — 
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* . 


ow »0p- 1 Y CY WW. 1D 
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in He eritable Rig hts. 


Part of the late makes Him liable to t 
Payment of all the Creditors Debt; it 
Right made, as well as the hfefiment, was 
rior i v6 the Creditof's fn "Debt. 
Bntyiif:thers\be an otros” Ca ſe then c 
ther arr rr Ns nt the Valiie 
of the Land, di diſponed, and: in that CHE, 
it will not defend againſt this puſſtve Title: 
Or; if it be near to the Yale, it will de“ 
wy acer but — againſt re | 
ren un! ct 
« Mt PE mall Ne ee 0 
x Perſon of any ſuch near Relation, to whom the 
apparent Heir to the foreſaid Pradeceſſor, ma = 
„ ſucceed'as Heir, the appatent Heirs. poll 


«h Virtue of the ſaid. R 11 
&« etespt upon lawful, b e 
« asfard is, {tall not only be à pa 50 fe oy 
+ the ſaids Rights and Diligences in the Ber ; 


«4 "of tig ſhid:neir.R&farion, mill only be u- 4 


4 Wined as 9575 0 N 1 
* Cre Ar, as C ihed- a 

"y Cavan Fae hes K hits be qualite 3-054 
4 were truly and honeſtly parchaſed fag Pay 4 


+ meat: of Sums of Money, and no further.” 
ebene by tba ſame Ad, <+ aan 


apparent eum  Boneficio I 
15 50 0 gal, botore bj ving in 85 Tax 
" ta 3 and Ta v4 tract ther 
© in Manner (prefcribed” Law, have In- 1 ä 
« with the Def s:heritable Eſtats, 


« othe! what is necgſſatyii i. e. for Cuſtody 
efervation or ſha} xa 7 ape of the In 


* ebe, a ny, Thing he ſhall be found to have. 
t introm with, or po Kae In either of 
theſs Caſes, he loſes as Benefit of the Inven- - 


IM and becomes univerſally liable, 


. 
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the rechioing hereof, though ir be wo H. Tits: 
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246 ' Of Sactelfion 
Book. III. of that Value. And, ſince this paſſive Ti- 
ie overtakes. fuch as might 105 been 

Heirs ; therefore, a Diſpoſition granted to 

à Graud-child, will make him Succefſor Ti- 

tulo Jugrativo, though the Father be alive, 

+ by th the Courſe of »Succeſſion, he might 
in have been Heir, though he was 
A Heir: But, ſince this can 

only reach appearand Heirs; therefore, 3 
Diſpoſition made by one Brot her to ano- 
eee the Maker had no Children, 
. not make him Succe ſſor titulo Iucrativo, 

nge the Brother * have had Heirs 


imſelf; and ſo his other was not his 
3 ri ti 03H 
38. F n1s e Tithe holds only i in Hes 


ritage ; 3 and crefore the getting 4 Right to 
E, Hanbip and Tacks il op aufer 
39. Gzs#10 en 2b Succeſſor 
aims lurrati uo, being puſive Titles, where- 

by. in odlum Of the Irregularity of the In- 

tromifſion, they are made liable'as Heirs ; 
therefore theſe paſſiue Titles can extend no 
further, tan if they intromet with, or take 
2 Diſpoſſtion to theſe Things, to which 
they might have ſucceeded, and fo not in- 

fetted againſt an Heir ot Tailrie, .ingromet- 
'S Diſpoſition oi what 


ting with, or 
—_— 10 19 cbs Heir of Eine; 


nor ca xrended” further, 
4 i they n ved 12 And 


an Hclz-portioner wil be u 
By FS x 0 W - ww e 
* 


in Heritabls Rights. 2. 
liable in theſe tlie 5 4 if we ar 
entted; for the Copy mould 85 DE, 
than che Original. 

40. To — the Sücceſla in 5 
ricage, it is fit tu know, that 5 a old. 
Statute *, and Our conſtant. Praftick,. 4 "Man + Statute © 
cannot diſpone his, Heritage upon Death-bed Will.Reg. © 
in” Prejudice of is Heizs ; (that is-t0 ſay, Nu 
neither Lands, nor Heritable Bands, nor Rig 1 
any Hand though. mqovenble, in 155 5 © term 
his Heritage may be chiereupon red G 
adjiidged, can be 9 51 pee 
ons was our Law of Frog ome 
Charchmen and Friends, alſo 
neſs of Mankind naler 2 G4 
Right io Prejutice e 5 75 

r ce ' 

tracting Sickneſs,” though he in V2 
enough in his Jud * r the ime, 3 
continued. ound Da 


t the Heirs; or at rhe ; 
— He's Crettrors : + 


Andi it is ſuſßeent to pre re, . Bear ons 
ſick incontihentiſ before 
quajiclled, yon prong char he. died 
ot that Si „r was lick the" very 
Pime of tlie | 


145 Fe tl : . e 
come to ket 1 
- 1 2 5 ir hg juppornd, 


c an the, 
e 4 With 
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Book It III. with hi "Bit, ſince Eaw h; 
a Kok e Makes 


#” 


Of Fucceſſion, c. 


1 8 
upon and 5. Ope 
whete te Diſpo MOR ma 555.1590 7 by all. 
Men, and by "anſulpes, "Wizoell 1 112 
valent : AZ, as going to . make . ilits, 
though at a Saree dee wi wil 2 
ſuſtalned, ut, thougl 


* 4 1 Right u ed, 
may a apes 


e ol oh 
to which he 84 en ity, 
ile toltipeſled. as Pod 55 bes 

Debt z or <0 grant 1 e 
to his Wife ( (595 though he cannot graute 
7 4 55 to his Children in that Conr 
dition. And 'all © Deeds 05 with, the 
Conſent uf of i el 1 ae di becau 15 
Law Is itroduce yours, of Hes, ! 
whether they dest 25 1 0 7 Male, or 
27705 1 ; Provi, i ee Af 


e ure 4 — e not alfa 
e oi 0 28 t 
Terce-; bart alfo 4 Din TAE chan it, v1 OS. 
was, by Writing i in Liege Wr, bound to 
For clearing Queſtions àxiſing 
Deeds upon Peath+bed, b ah, Parl. nr 
is 01 dained, That it ſhall be a ſufficient; Excepy 
44 tion to exelude the Reaſon of Death-bed, as 
to all Bonds, Diſpofitioris, or other Rights to 
1 be granted by any Perſon after Sickneſs”; That 
* he the Granter lived Threeſcore Days: after 
making of theſe Deeds; albeit, during that. 
% Time, he went not to Kirk or Market.” And, 
| 1 . is without Prejudice to reduce theſs 7 
ights; for this Reafon, That the Perſon ; 
« was ſo affefed by the Sickneſs, at the Time of - 
ng them; That he was not of ſound 


4 Jeet and Underlanding. | 


th alt. f . a et. ** 
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«HE E ſame: Rules ate dhſer ved che 


Suse ſion 
fotmerly ſpecifiee in che Sue, of: * 
tage. except ,a$Ft0;;ybele Parti LIN 
All of .qne. Degree ſuegeed 
— — Sh ne Blew 
* net 2 55 nor, Males ua 
males, as in Heritage. Aydin Meveables | 
chere is no, Right of, Repreſentation; as 18 
Heritage; | and thereforts;1 a6 theid b 
Brother and 4wo.$j{{croalivegagt.a\third:; 
Sigr's Childreg, che Brothers and: Siſſiers 
wha:ate Jlivings Will Maly. e. 


cluding the Children ob che Sitio inn 


. 320 
rar eee. ez 7 


dead 2 ne . M Dur — + 
KA =o oH Latter. 
quire tothe ino 

=> (which Ware o called dn che Gord. 

Law, becayſe-the-Petune nahadibis Heis 

en d gende allomed hy our. 

o . on 25 r enzibew: 
2 2 od un. egi aldi 

a) hole Blood is preferred to half Blood, 


F 2 Br tma 
dants, ate FER 123 ob bg 4 12 


and as in Heritage, ſo in Execu a 10 
Succeſſion CO tant to the ber 
Blood. Se, Inftit... Lib. Tir, 5 , Sx - 
We, Epe ip his Mioor Prafligs, e 


47 4 


Ho veubles that 


Of” Sui. 
Book 2 Law (6b), by which a T<lament muſt ei- 
WYV ther be Holograph, 


all writren with the 


Defunct's own' Hand; or at leaſt ſubſcrib- 
ed by him before. two Wirneſles, if he can 
write; or it he cannot write, by; = Notar 


ot Miniſter and two Witneſſes. 


15 
3. NO Heritable Ri oh een de lefe in 
though ts Teſtator dr 4 


Feſtaments, 
Lige Potſtin,: 


Or 


perfect Health: 


though the Teſtament be made in other 


Nations; where: 


a Þ 


er 


in Scor land; 
according 


Heritage may be di ſponed 
by Tee N yer it ——— a 


Right o Hwvivage lyi 
eſtamen 


and 


to the 


iries of theſe Nations will be valid 


in Scotland; for though- they” may regulate 


us as to Simm, yet they cannot 


aker the Nature, 
miſſion of our-Righ 
is a Donation leſt by the De- 
his Exe- - 


Legacy. 7 # 3 L229 


nor : 


untt in 4 Nn 0 b payed: by 
4 Bur 1 ft Lua die before the 


fs, I 


- and 0 not the Traaſ- 


— 18 


Teftator; or before the Condition is fulfil- 
led on iu e Legacy was left, then the 


ther 


Tegacy evaniſneth; and though 
ens Moveables, nor a Man's own 
Heritable * can be left in * 


gebe 10 5 


offand. 


neither o- 


thoſe Caſes muſt 


Nen 


without Paction, a Shure n h Moveables, 


in 'Moveables, 
ſuch Legacies are valid, if the Teftator 


= that the Sum left was Heritablez-or 


belonged to others; N 8 
pay the Value. 

5. A Minor being Male, and addi 14 
Vears of Age, and 1 Nagl afder 12 com- 
pleat, may make a Teſtament, without 
— of their Cuvators ; but under 
that Age they can mae none. A —4 
may make a Teſtament, without 
Conſent of her Husband. And a Fo 
interdicted, without the Conſent of the 


Interdictors; but Idiots nor furious Per- 


ſons can make none, in their la- 
cid intervals; nor Baſtards, except they be _ 
legitimated, or have Children-of their own. - 

6. Ir a Man be matncd; the Wife has 


of wich he cannot Hefrauid her- by Bis 


Teſtament; and this is called Jus Relief - 


And if there be Children the Law has liaz. 


e Portion of the 'Moyeables for 


them, which is therefore cafed their Tel Legirim. 


gitims, and of which their Father cannot 
prejudge them by his Teſtament, but 
there is no Legitim due by the Mother's 
Death; not have Children Who are F. 
Familiaz, that is to ſay; Wh are married, 
and. have . renounced ' theiy Portion Natural, 
any [r2igim due to them,” & 
7. This Leim is due to immediate 
—. marry bay 5b ken kin] to Grand- 


s. us 


8 
2 35 
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252 QF: Succefſioy x... 

I. „8, LE Rxmainder of the! Define 
YY MoveablestHbolidewhat is due rate Re- 
Fat. ict, and, Childrdm is called tlie De,,&“ | 

Fart; and unon that only here dijpane! ; 
1 Ina Map haze no Wiſe bor Bairns, 
nas the Beads art, and may hc: altfport- 
<£6-2y hin 5::-d& Te be einher: M ift. or 
Bans; and notcbgth;:ohch the. Defindt's 
Iſtament-.regeighs:ca Bipartite Divifen; 
bug if chereibe bath Wiſe und Bairns, then 
it qesives a fripattire Didi ſunl e 
df B x. che Lia Law; avTeſpament' was 
vulhik che, Heix was gut named but wich 
uz Tellamant iu valid though therExerator bt 
P ᷣ Mother Beit n\Mobilibus 
mer ang 45; called; Eat been . he: execute 
audi performs thinBeſurt's , \ > 
. HY aur Ta w. Relicts and Children 
dying after their, Husbauds abd Pathen, 
bus before Sanfrmation ofntheir Beftar 
* tranſqit their Iatereſt in the 
Jefuptt's jMonteables to their nrarell of 
u, vi, The Ghildren, their Lgirim, or 
2 Torn Park ang e 
: Avenues ; te Bairns alſo, a neareſt of 
Kin, have Right te the whole Dead's 
pat, and the Execytor, not being neareſt of 
Kin, muſt Comp to them therefore, re- 
taining only a Fhird of the Defunct's Part, 
Which is allowed to him for executing 
1 the Teſtament *, (if, he be Execator nomi- 
14. en for an Exeter Dative: gets no Al- 


* W lowance) and if there be 4 Legacy leſt ta 
ZH Tv 1 the 


1 


in Mpvoedbles) =: 

the | E x#cutor” "Nominate it is imputed an T 9.0 | 

Payment of his Tbird 315 but the Deaf VV” 

Party wherher falling to Qflildren, or do dhe 

other neufeſt of Kin, fanliiſg Children, is not 

tranſmitted without Uf mon; lor 

bock kit Relicks Parr; And Childrens e. 

gitim ariſe by the Death of the Father rt 

Husband, and ſo needs ine Confirmation” 

or other Conſtitution: But the neareſt of 

Kin's Right is by Succe ſllon, and conſe- 

quently requires Confirmation for-eſtabliſh- 

ing it, without which it cannot be *tran{ 

mitted to their Exetutors; for as an Heir 

in Hetitage muſt be entred, otherwiſe 

he cannot tranſmit his Right, ſo neither 

can an Exeturor,” without Cuff, 

tranſmit his Right; Confirmarion being tlie 

only Aulllirio Hereditatis in mobilibus „Aud oll. 1 

as Without Confirmation the neareſt of Rin 

could ot be liable Paſſive in Payment of 

the Defunct's Debts, ſo neither could he 

without it have Right Alive, Children 

have Right to their Legitim, except they 

be ſecluded therefrom, either by their own 

Renuidiariop,” er by accepting 4 . Proviſion, 

in full Sarfifiign.of al that chen can 

crave.as their Portion Natural, or Bairn's-. 

Part of Gear: And in either of cheſe 

Caſes rhey Axe foris familiat, and dut of 

che Fenty, aßd fo Fe og el 

the Hairus remaining in the Family; And, 

hes if Children get Bonds of: Pro- 

viſion from the Father ini his W 
. a ; | y 
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254 


Of Su 


Book 2 are not cheteby excluded from their 


. 


Laim: Nor are they obliged to collate 
theſe Bonds-of Proviſion, and to e 
them as à Part N Portion Natural; 
but they have Right to them as mere Cre- 
ditors, and ny like wi ſe ſeek their Legitim. 
But. if theſe Bonds of i Proviſion were made 
to them upon . Death-Bed, they cannot 
ſeek both ** Proviſions of theſe Bonds 
and their Legitim; for the Father, upon 
Death- Bed, cannot prejudge the Relidt, 
nor the reſt of his Children of the ir re- 
ſpective Shares and 


conſequently theſe 
Children, who are ſo n Death- 


11 
Par. 22. 
Act 17. 
Collation 


defective as to the a 


the Penta Fea 60 onus nd aig 


Bed, muſt collate with the Reli& and reſt 
of the Children t; but the Heir has no 
Share in the Moveattes, except he collate, 
(and be contm that the reſt of, the Children 
ſhare equally with him, in all that he can ſuc- 
casd 10 45 Muir; J or, in caſe there be but 

one Child; - for then that Child is both 
Heir ang Eure 8 without Collation 15 
1343. AX 


1 


125 I having 1 that our r {av as 
with legal Di 
the moveable Eſtate of a Defan&, wi or bis 
own Debt, or for that of his neareſt in Kin, as the 
Heritage may be reached in the known. Manner: 

Wherefore, = to ſupply this Defe&, it is by 
AS 41. Parl. 1695, ſtatnted, That in the Caſe of 
a moyeable Eftate falling to a neateft in Kin, 
who ies out and does not confirm, he Connors 
of che ſaid neareſt in Kin, may either require 


* 


erer wy 


and Day of their Debitor deceaſed 


i Mev, 95 
12. 3 5 . 8 Nominaze,, is he je who Tix: . 
is nam Veſunct in his Teſtament, WY 


Tia is 6d by the likewiſe called an 5 — 8 55 
ar; but, if thete be no. 
1 5 .. then the 
inarihy 


— — — 


Ek 2 1 7 . 1 ae 
they ptefer the neg m. 

the e of Kin, being charged, will nor 
Confirm, then they name their own Pave 


curator Exec (d); 
'at ME utor 12 n 


* PE * | 
2 LIC 
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+ 
— TT 


them, vader the pain, of his bein liable for the 
Debt if he refuſe; ot they may — 2 1 
ſelves decerned Ea eaborF Dees to the 
1 
viſion, That ors. of the 
gence to affe#t the ſaid moveable 3 ed ar Tear 
preferred to 

the Diligence of the Creditors 33 in Kin. 

It is by that; Ad alſo. declared; — 
Caſe 7 a dep auſe a 


— 


en | N 
. 8 


wwhich Charge ſo emocat- 
1 e e al lt auf the Þ erjor-xhavged, 
EB : walefs be wenownc 


and ther te br Hareditas Jacam f Adovenbles 

made liable by A Decneer Cognitionis ; pou the d 
raining be may be decerned Executor Da- 

= fo the Defunt?, rib bs Moceables i 


ommop Fm. 
"() By AF a6, Pei 


4 chair Fiſeals, Clerks . 


« : £70.PY ue or maviee = *o confers 


/ 


as fol 


* * 
. 
* 


u, they 


1020 5 K ſed an 
1407. SS 
kim 

1 ot 


ns Penis, EY iel that Cr - 
Ani acid wrong o he another ".l by 
bp out 14 has appointed, 

liar all who alt confirm 309 lelyes Exe- 
48 of © ors,” or ſhall” Higence a- 
Sed. 24. Executors or Tatrometters a within 
— Mooths after the Debiror's deceaſe, 
Thall Gene in Pe pa > Ba 26g] 
EPS Ex 10 Rs-Cteditots are only 
to confirm as much as may pay 


thamclics ; — 4 are 2 FN Be: Reafor 


. 1 gon $x*D 2 * T7; | | 
eh © york v3 Us 0 1 f * 8 ny 

NA di Non 46 I naw) rH | 
dn. Nan destek if Kip, their Titors 
"er Ourarors, or of 4 Credicbr. | 


that" 4 it is declared, © That 
c \ Affignations" and Diſpoſition 
ä a Defuntt, tho? neither intimated 
de publick in his Lifetime, they ſhall 
ente, and give Titleg fo purſue of 
* defend, -albeit the Sums of Money or Goods 
2 —— ed, be not confirmed, with- 
to the Competition of Cre- 
— $4 One's and "Diligences, as 
* Likeas, by 4. 14. Porl. 1701. The Quots 
\Teſtanienrs fallen due, ſince the aboliſh- 
opacy, in the Tear 1689, are dif- 
to be exited by any of the'Lieg*s ; 
Th Bonds given therefore, are declared 
22. 47 25 139979 —— 4181 ts 10202 


* Cees 2-0 


_ 1188 


w , or. . . 


„ 


n Os, 


lr. ones tn i & i... IR. ASS... Yo WW —_ wy * . 


is, bene, | 
— #0 do Diligeme for what they did 
con 

15. BIA USE. Moveablesmay becaly 
concealed from Creditors, or diſſipated; 
therefore the Law appoints, . that the Exe- 
cutor ſha, upon Oath, give up. Inuentar, and 
find Caution 10 make theſe Moveables Jorth- 
coming, and then the Commillar confinns = 
him; nor can he purſue, . os 
Executor, till he be . 5 He is 
only liable for the Defund's Debt, in as fat 
as the Goods confirmed will extend. 

t6.Ex:curo kr being a mere Office, it 
accreſces to the Survivors; if there be moe 
Executors, and in ſo far as the Executors 
have not execute the Teſtament in their 
own Lifetime, that is to ſay, Hive not 
obtained Decreets for the Goods belonging to 
the Defunct, there will be place for. à ne 
Executor, for executing theſe, and they 
ate called, Executor:  quoad non executa(e)- 
Or, if. the Executor omit to give up any | 
Thing in the Inventar, or do not give 5 
the fais Moveables at the full 
there will be another Executor Dative = 
pointed by the Commiſſars, who is cal- 


led an Executor Da . vel male 
appr etiata, _ 


18 17. Tas 


© A e only by ob⸗ 
an, Decreet againſt the Debt 


the de- 


bu Oz Secu » , 
es HE acct th 12 


the whole Execu- 


57 hy 
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9 


Special 
Legacy. 


r 


— 
— <> 2 
— 0 
* A 6 
1328 


ES a —̃ ̃ —— —— —E—ͤ6 14 —Æ——2 on 
— w _—_— — 
— * — 
—— dt 
. 


3 dart... — 
4 — 
— 


— T_T ˙ —w- — T 
23 ens ER 


— — — 


— a A. 
— * 
* ” 


— 
— —— —— 


r ———̃——, en... — hs — 
— . 
- - 
_— ——— —— — 
* 


Co-Exe- 
Cutors. 


12 
— —— ä — 


Bopk- ur... 


Of Succeſſion 
+ 17, TH Executor only has Power of 
Adminiſtration ; ; and the*Creditors and Le- 
— dan only purſue him, except where 
there, is a ſpecial Legacy left of ſuch a purti- 
enlar. Thing, or a Sum owing \by ſuch à par- 
tioular Perſon: For then the ſpecial Le- 
-vatr has the Dominium tranſmitted to 
him, and ſo he may himſelf purſue for 
his ſpecial Legacy; but the Executor 
mild be ſtill called in the Purſuit, to the 
Endl it may be known, whether the Debts 
erbaut the ſpecial Legacies : For, no 
Legaey can be paid, till the Debts be 
paſd; and therefore, if all the Legacies 


_ «cannot be paid, the Legatar ſuffers a pro- 


portional Pefaſcation for Payment thereof; 
but if there be as much free Goods as will 
pay the ſpecial Legacy, there will be no 
Defalcation. ; , 
18. AN Exicitge! Edfinct difpbne- til 
be obtain a Sentence; but even the Sen- 
tene ſtates hini not in the abſolute Right 
of the Moveables, otherwiſe than that he 
may diſcharge and aſſign to the feſpectixe 
Perſons having Intereſt: For, it he were 
denouncted Rebel, the rern Goods, 
even aftet Sentence, would not fall under 
his Eſcheat, nor would his Executors, or 
his Creditors have Right thereto, in pre- 
judice of the neareſt of Kin of the Detund, 
to whom he was Executor. 
19. Ir there be moe Executafs,. wh 2 
we cal Co-Executors 3 one cannot 


| 1 Move g 2bles 5 | 
utileſs the reſt be either called or concur- 


ring, for all of them repreſent the De- 


fonct only as one Perſon; but if any of 
the reſt · will not concur, they may be ex- 


cluded' from their Office, by a Proceſs © 
before the Cominiſſars; nor can an Exe- 


eutor for the ſame Reaſon diſcharge a 
Debt wholly, ſince the reſt have an equal 
ſnare in each Debt: But, if the othet 
Executors have got as much as their ſhare 
will extend to, a Diſcharge, even from 
one of the Executors, will be ſufficient : 
Nor are (for the ſame Reaſon) Co- Execu- 
tors liable for the whole Debt, and ſo 
cannot be ſingly putſued, unleſs they have 
intrometted with as much as may pay the 


Debt purſued for. | 


20 Ax Executor is liable to do Dili- diligeacs 
gence for recovering the Goods and Debts of Execus 
due to the Defun&, and which he has *9*5: 


confirmed ; the Diligence required upon 
his Part, is a Sentence, and regiſttated 
Horning againſt the Defun&'s Debitors ; 
but, if there be an' univerſal or ſpecial 
Legatar, whereby the Executor confirmed 
has no Advantage, then the Executor is 
not liable in Diligence, but only to- aſſign 
the Creditors, that they themſelves may 
purſue. : | l 
21. T xs Executor likewiſe cannot pay 
any Debt without Sentence, left. other- 


wile he might prefer one Creditor to anut ler; 


2 Debt 


— 


— may pay thoſe 


260 Of Surceſſion 
Book III. Debts that are acknowledged in Teſta- 
O nent without Proceſs, providing the ſame 

be paid before the Creditors intent a Pur- 
ſuit: But theſe which we, call Privile- 
Privile- ged Debts, may be paid at any Time, e- 
ged Debts ven after Proceſs is intented at the In- 
ſtance of other Creditors; becauſe they 
are preferred to all others, viz. Servants 
Fees, Medicaments - on Death-bed, Hou ſe- 
mail, and Funeral Expences (F)). 
Decreet 22. AFTER the Executors have exe- 
of Exone- cuted the whole Teſtament, they may get 
ration. à Decreet of Exoneration before the Commiſ- 
ſars againſt the Creditors, and all having 
Intereſt; wherein they may prove, that all 
they got is exhauſted by lawful Sentences ; 
ut it is not neceſſar to have ſuch a De- 
ereet when they are purſued before the 
Lords, for it is ſufficient when they are 
purſued there, tosalledge, That they are ex- 

hatiſted by way of Exception. | 

Of 23. Ir any Perſon intromet wirh the 
* 2 Defundts Moueables, without being confirm- 
* ed, they are liable to the Defuntt's whole 

Debts, whether they were related to him 
or not, though their Intromiſſion was very 
ſmall; and this was introduced to e 

4 tne 


62) Servants Fees for one Year, or for 2 
Term, as they have been hired ; and an half 
Year's Honſe Rent, Medicaments furniſh'd from 


the Beginning of the Sickneſs whereof one died 
to — 


Pebts. 


ent, Ec. ate reckon'd privileg d 


_— WW WWE _ VOY Www 


| Proceſs againſt them, 


in Moveables. 
the fraudulent and clandeſtine abftratting 
of the Defunct s Moveables, without Inventa- 
55, in Prejudice of Creditors (g); And there- 
fore this paſſive Title is only introduced 
in favours of Creditors, but of none others; 
ſuch as Legatars, Bairns, Oc. Bur if the 
Intrometter confirm before any Action be 


„ — 
- ' | 
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Tit. : - J * 


intented, this purges the witious [ntromife. 


ſion, and the Intrometter is only liable for 
the value of the Goods intrometted with; or, 
if there be an Executor confirmed, no Per- 
ſon can be purſued as vitious Intrometter; 
for the Intrometter then is only liable to 
the Executor: But the Relict, or the De- 
funct's Children, confirming within Year 


and Day, after the Defunct's Death, do 


thereby purge the Vitioſity, though they 
R 3 1 confirm 


_ (2) It geing too notorious, That many Times, 
the da 1 exits 
Goods to the great Loſs of Creditors; and, 


when theſe Intrometters are purſned, they de- 


fend themſelves, by alledging, That before raiſing 
there 1s an Executor Cre- 


ditor confirmed, to whom they're anſwerable, 


albeit the Thing intrometted with, be no Part 


of the Inventary in that Teſtament, For obvi- 


_ ating this Fraud, it is by A& 20. Parl. 1696. fta- 


in Kin of one deceaſs'd, embezils his 


tuted, That the neareft in Kin, and others in- 


* -trometting with the Moveables of any De- 


* fant, who are not Executors confirmed to 


« them, nor before Intromithon, ' have Right 
4% from the Executors conhim'd, ſhall be liable 
« as vitious Intrometters, notwithſtanding there's 


** 2 Third Party confirmed in a particular Dobr, 


9 or Subject. 


f 
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Of Sncceſſion, &c. 


Bog — not till after Citation; nor will 


Relief, 


Sc. 


neceſſar Intromiſſion infer Vitioliry; and 
that is called weceſſar Intromiſſion, when 
either the Husband or the Wife continue 
their Poſſeſſion of one anothers Goods, 
aftet one anothers Deceaſe for Preſerva- 
tion; and that becauſe there is no other 
1 on to look after them; and this is for 

Advantage of "the Creditors, ſince it 
hinders the Goods from periſhing.” 

24. Ir there be moe wvitions Sa 
they are each liable in ſolidum, if they be 
purſued in ſeveral Actions; and pro virili, if 
they be purſued together; but none of them 
get Relief, for Wr in our — bas. 10 
Warrant. 

25. THE Heir is ' obliged to beitet 
the Executor of all Heritable Debts, and 
the Executor is bound to relieve. the Heir 
of all nioveable Debts, as far as tht Irven- 
tar will Wen * 


IA vi 6 . 
of laſt Heirs and Baſtards. 
WII LS 4 there i is any alive, wha 


can prove, even: the * bree 
ency of Blood to the Defunct, they ſuceee 
dener but if there be none, the Kin 


ſucceeds as laſt Heir; for qued lis # "4 
eſt 


2 aan. Blk as ano PE: 4 


: 


"Of lt Heirs 
Domini Regis; and fo the King füc- 


for which End he makes a Donarar, who 
muſt obtain a Declarator before the Lords of 
Seſſion, againſt all who are ſuppoſed to 
have any Relation: Whereupon a De- 
ereet being obtained before the Lords,” de- 
claring that the King has Right as luſt Heir, 


lation, this Decreer is equivalent to a Ser- 
vice; but if Lands be taken by a Man to 
himſelf, and his Heirs Male ſimply, the 


# 
ka 
4 3 


* 


it Tit. 10 

- ceeds to the Defunct as laſt Heir, both in N 
Heritage and Moveables, and is preferred 
to all Superiors and others whatſoever ; 


the Deſunct having died without any Re- 


King or other Superior will ſucceed as laſt. 


Heir, if chere be no Heirs Male, though 


their be Heirs Female, ſince the Land wis 


not provided to them; and therefore Men 
ordinarily in their Tailzies auject the Qlauſe, 


uhich failing, to their Heirs uhatſomever. 


2. BRHCA us the King ſucceeds here 


as Heir, therefore he is liable to pay the 


Defan&'s Debts; bur he is only liable as 
far as the Eſtate will extend; and there- 
fore the Creditors may adjudge the real 
Eſtate, and confirm themſelves Executors- 
Creditors in the Moveables. 


3. A Baſtard, by our Law, has neither Baſtardy. 


Heirs nor Executors ; but yet he may diſ- 
pone upon either his Heritage or Move- 
ables in his Liege Pouſtie, though he can- 
not make a Teſtament; except he be le- 


gitimated by a Letter under the Great 
% R 4 +.” - oe 


/ 
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HTS 


Par. 16. 


en 20. 


/ 


— 's Children will always ſeeluge the 


77. 159% 


a2, Baſtards 
Seal, ( which extends not to >: Hermage,) 
or have Children ſurviving him; for che 


4. 1 HE King, i in the Caſe of Baſtardy, 
makes a Donator, who purſues Declarator, 
and is liable to the Debt; for in effect 
the King ſucceeds here, qua ſi ultimus bæres, 


and Creditors uſe the ſame Execution in 


this Caſe, as in the other; and in both 


ultimus hares, and Ba ardy, the Reli 


has ſtill her Share of the Moveablcs, as 
in other Caſes. 

5. CüIIDIEN procreared berwixt 
Perſons divorced, and theſe with whom 
they have committed Adultery, cannat 
—. to them f (a). 


(a) By the AQ cited, ping 7 between one 
who is divorced for his Own dultery on one 
part, and the Perſon with whom that Crime was 
committed on the other Part, is null, and the 
Children begotten by ſuch unlawful Con juncti- 
on, are declared inhabile to ſucceed as Heirs to 
their Parents. To he * * 408 ug 
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' AVING finiſhed theſe * two 
firſt Parts of the Law, which 
treat of Perſons and Rights: We 
come now to treat of the Third Part, viz. 
Aftions, whereby theſe Per ſons purſue theſe ations. 
Rights. | 
r 2. An Afion is defined to be a Right Defin. of 
of proſecuting in Judgment what is dus to . Adio. 
Ang it fl ers very * Diviſions ; * 


—— — 


— Tz 


Real and PU 
Perſonal Money by a Perſo 
Actions. A 8 17 \ * Y "WO. 


2 27 Defend his Land from this Diſtreſs. See Book 
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Book IV. firſt whereof is, That ſome are Real, and 
ſome Perfonals — A Perſonal-Atfion is thas, 


whereby we only can purſue the Perſon that is 
obliged to us; as where I purſue a Man for 


Payment of a Sum due by his Bond. 4 
Real Action (a) is. that, whereby a Man 
purſues his Kicks againſf — fingular Succeſ- 
ſors, as well as the: Perſos who” was. 
2 : As for Inſtance, if 22 1. 
fefrment of Annualrent, he cannot only 
rſue the Granter for Payment of the 
Action, but he can, 
| 2 1 1 by 


(a) A Real Action is that, which one who has 

a real Right in a Thing, or jus in re, raiſes be- 
fore a Judgs competent, dat the Thing it 
ſelf, primarily, and againft the Detainer or Poſ- 
ſeſſor of it. conſequentially, ſeeking that the 
Thing it felf be delivered to him, and that the 
wrongous Detainer may be ordained to give up 

to the Purſuer the Fruits and Profits of that 
Thing, which were mala ide intrometted with. 
We give the Name of Real Action, to that which 

is allowed againſt Lands ſubjected to a Debt 
contracted by the Proprietary, called debitum 
fundi, competent to Superiors, Annualrenters, 
Liferenters, Annuitants, c. who ſeek the 
Ground may be diſtrenzied, i. e. Fruits of the 
Land growing and extant, and Beaſts who get 
Suſtenance on it, &c. may be poinded ip valorem 
of the Debt, without noticing any Right be- 
longing to the Landlord, Poſſeſſor and Tenant, 
tho the Proprietar muſt be called to Anſwer and 


I.. Tit. 8. § 14. and of this Title g 33. See 
fra. | 


— 


— . 


one have an In- 


tos Atm 7s et © 


Of Aftions; 10% 
nd by a Real Action, called an Action for Poin- Tit. * 
ar, ding the Ground, purſue all fingular Suc- 
t 5 M ccflors, and poind the Tenants and Intro- 
for metters with the Rent, for recovering of 
A | his Annualrent out of the Land that ſtood 
an ¶ affected with his Infeftment of Annualrent. 
But by the Civil Law, à Ferſonal Action 
/t is ſaid to be that, which ariſes from a Per- 
1- I fonal Obligement, as a Real Action is 
ly II that, which ariſes from a Real Right, 1 


e is founded in Dominium or Property, and 

n, competent againſt any Poſſeſſor or De- — 

y tainer of what is ours, called likewiſe Rei 
Vindicatio. N 


s 3, ACTIONS are alſo divided in ordi- 
” |} nary Actions, and Actions reciflory ; For 
with us, all Actions are called ordinary 
Actions, except Improbatious, whereby. we 1 
2 purſue Papers to be declared 'Falſe aud For- ion proba- 
> if £4; or Reduttions, whereby we purſue Reducti- 
: Rights zo be declared null, and to. be re- on. 
duce 

Ix Inprobations there are two Terms 
Wm 3 pre to 93 the Writ, becauſe the — 
anger is great: And if the Writer and tion. 
Witneſſes of and in that Writ be alive, 
their Teſtimonies are ouly allowed as Proba- Di rect 
tion; which is called The dire Manner Manner 


obations ; But if theſe be dead, the of Impro- 
L he, Verity of * Writ by bation. 
ſtrong tions. and. 


which is in The indirect Manner 
Improbation : But, W in Reductions ARG. 


the bation. | 


Conjecures A 


Of Actions. 

Bogk Iv. the Writ called for, is only to be declared 

* null till it be produced; therefore, in theſe, 
there is only one Term granted for pro- 
ducing. 

5. No Certification will be granted 
againſt any Writs made by the Purſuer 
and his Predeceſſors and Authots, except 
be be ſeryed Heir to theſe Predeceſſors, 

and produce a Right made by. theſe 1105 
Certifica- thors: But Certification will be granted 
tion in againſt any Kighrsn made to the Defenders 
Improba- gre their Predeceſſors, to whom they may 

ſucceed Fure Sangninis, or to their Au- 
thors, or to any to whom theſe Authors 
may ſucceed Jure Sanguinis; if any Perſon 
be called to repreſent thele Authors. 
6. THIN ordinary Reductions are ex | 
ite Inhibitionis, whereby we purſue 
Rights to be declared null, as granted 
2 Inhibition is raiſed by us; or ex 
capite Interdiftionis, if granted after Inter- 
diction is raiſed by us; or ex capite viris 

&.. metus, if the Rights were extorted 

from us by Force; or ex capite fraudis, if 
the Right were elicit from us by Circum- 
vention: In both which laſt the Purſuer 
mult libel the Qualifications or Circum- 
ſtances from which the Force or Fraud are 
inferred ; or ex capite Lefi, if the Deeds 

meme done upon Heir; orup 9 

an appearand Heir; or upon 
J ky Parliament 1621 *, if the Deeds were done 
AR 18. in 3 of prior lawful Creditors, in Fa- 
vorrs 


m. 


— 2 


wn Fill. n „ 
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vous of conjunti or confident Perſons; that T 2. 
is to ſay, Relatiamt or Truſtees,” withiur WV. 
onerous Cauſe; or to a Creditor, thougꝛ 
for an onerous Cauſe, in Prejudies of ano- 
ther who: had, done prior Diligense, that 
was habile to affect the Subject diſponed: 
All which, and many others of that Na- 
ture, are oppoſed to ordinary tions; be- 
cauſe they are extraordinary Remedies in- 
vented: by Law, for the Prefervarion of 
Mens Rights, and are called Exrtaordizary, - 
becauſe they are never competent; till - 
ther otdinary Remedies fai. 

7. Actions of Reprobator and Errx 
are in effect Redufions, and muſt have the © 
Concourſe of the King's Advocate: In the Repro- 
firſt whereof, a Party, againſt whom Wit; bator. 
neſſes have deponed unjuſtly, craves the 
Decreet pronounced upon theſe Depoſitt- 
ons to be reduced, becauſe the: Witneſſes 
have deponed falſly, circa initialia teſtimo- 
niorum (b); and condeſcends in his Reaſous .. 
of Reduttion upon the Particulars wherein 
they have deponed falſly; and alſo con- 
cludes, That the Teſtimonies ſhould be re- 
F | 

#6 7 8. In 


(b) By Initialia teftimoniorum, is underſtood, 
the Preliminaries to the tion or Teftimo- 
ny in the principal Cauſe, as the Age of the 
Witneſs ; his State of being married or not, 
mne Rich or Poor; his Feud or Favour 
to any of the Parties, &c. See SpotiſeroodPs Form 
of Procels in ordinary Agions, $ 123. 186, G. 


Book AV. 3. Ix the Summons of Erroy, the Pur 


wy 


Summons 
of Error, 


ſuer craves, That a Service (whereby the 
Defender is ſerved Heir toſuch a Man) ought 
to be reduced; becauſe the Purſuer is 2 
nearer Relation to the Defunct than the 
Perſon wrongouſly ſerved, upon which he 
condeſcends; and therefore , conchudes, 
That the Service, and all following thereupon 
may be reuuſtd; and that it may be found, 
that the Inqueſt, who ſerved him Heir, have 
erred: And this is the only Summons 
that is dran in Latin with us (c). 
9. Sou Actions are called Preparatory 
or Prejudicial Actions, becauſe they muſt 
be diſcuſſed: before other Actions ate com- 


petent; As for Inſtance, if I purſue for a 
Saum, and the Defender raiſes an Impro- 


bation, alledging the Writ to be falſe, the 
Trial of the Fal ſhood mult be ſirſt diſcul- 
ſed, and ſo is prejudicial to the Action of 
A oc tare” 

10. E xa1B1TIONS : conclude either 
meerly to exhibit the Writ, or the Thing 
called for; and then it is only a Prepara- 
tory Action, ſuch as Exhibitions ad delibe- 
randum; or elſe they conclude Delivery: 
And in all Exhibitions the ordinar Terms 
libelled, are, that the Defender had, has, or 
333 e eee eee 


Notes on it; The Convention of Eſtates, in April 
1689, among the Grievances of the Kingdom, 
which wanted to be redrefled, take Notice in 
Art. 5. of Aſſiſes of Error. +5310 £0 


wherein the Purſuer craves; That it 
be declared, that he has latufully redeemed the 


that upon Adviſing the Defender's Oath, they 


Of Actiuut. _ 
has fraudfully put away the Papers or Things Tit 2. 
craved to be exhibited (d); and therefore he w 
is not obliged to exhibit, except he had 
them ſince the Citation, ot fraudfully put 
them away, to elude a future Citation. gone 

11. Sou Actions are called Actiones yn f. 
bone fadei, in which Equity is followed, as dei. 
Actions upon Mandates, Depoſitations, 
Emption, Location, C. in which the 
Judge conſiders, what in Equity is to be 
done by one Party to another. And ſome 
Actions are ſtricti juris, in which the ,o. 
Judge is to follow the ſtrict Preſcript of grigi Ju- 
the Contract upon which the Action is ris. | 
raiſed : As in a Declarater of Redemption, 


the 


| 731910397 , LED ALL Is EE HEY EIS 

. (4) The Lords of Seſſion conſidering the In- 
conveniency,. ariſing from the Depolitions of 
Parties or Witneſſes, bearing in general Terms, 
That they had not, nor have not the Writ 
called for; Therefore by Act of Sederunt Feb. 22. 
1688, They ordain, - That Parties ſhall be obligetl 
to anſwer to all ſpecial pertinent Interrogators, in Re- 
lation to their, having of the Writs, or putting the 
ſame away, or as to their Knowledge and Fuſpicion 
by whom E Were taken away, or where they 
preſently are, that the Purſner may thereby make 


Diſcovery, and recover the ſame ; Declaring always, 


not be otherwiſe decerned againſt as Havers of the 
faids Writs, unleſs it be found, that they had the 


ſame. ſince the Citation, or have fraudfully put then 
wway at any Time, 


292 Of: Adtions. 
Book Iv. the Judge muſt conſider the very.- preciſe 
WYV Fcrms of Reverſion, and 22 qo 
were "redeemed conform to theſe: Terms; 
nor is Equipoliency relevant in theſe Caſes. 
ei per- 12. Sou, Actions are called Rei Perſe- 
cutoriz, curoriæ, by which we purſue that, quod Pa- 


called Damage and Intereſt, |  _ 

penal. 13. Son are called Penal Actions, be- 
cauſe we purſue not only for Repetition and 
reul Damage, but for extraordinary Da- 
mages, and Reparation by Way of Penalty ; 
ſuch as are Spuilzies, Attions for violent 
Profe, &c. „ SY boy 
Arbitrary, ,,,54; Sou Actions are called Arbitrary 
Adttions, wherein the Judge is tied to no par- 
ticular Lau, but proceeds ex nobili officio ; 
that is to ſay, according to what he. ſees 
juſt and fit; as an Action for proving of 
the Tenor of an Evident, wherein the Com- 
plainer libels, that he had ſuch 4 Paper, 
(of which he muſt libel the full Tenor ver- 
batim) and that he bot it by ſuch an Accident; 
and therefore concludes, that the Tenor may 
be proven by Witneſſes, and Adminicles in 
Hrit, which he muſt libel ; for no Te- 
nor can be ptoven, without ſome Admi- 
nicles'in Writ : And, generally, there be- 
ing many Things with which the Law 


: 


oved to truſt the Diſcretion and Ho- 
neſty of the Judge, ſince all Caſes could 
not be comprehended under known Laws; 
o 


trimonio noſtro abeſt; which is commonly 


9 
— 
3 
8 
ff 
— 
2 
A 
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2 
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is fallen, may pay wa Mails and 
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Miium ordi- ö 
narium, & mercenarium; wherein he is ob- 
liged to follow the Vill of the Contractor: 
preciſely: Et hoc officium mercenarium Judex 
nunguam impertit nifi ragatus. 
15. Sou Actions are calle 
becauſe the Purſuer concludes in them, 
that ſome ſpecial Thing ſhould be decla- 
red in his Favours; and ordinarily, where- 
ever the King, or any other Superior grants 
a Gift, he to whom it is granted purſues a 
Declarator, craving, it may be found and 
declared, that the Caſuality gifted to him, 
has fallen in the Superior's Hands, and that 
he has Right thereto, by Virtue of the Gift: 
And thus Declarators muſt be raiſed upon 
Eſcheats, Marriages, Nonentries, &c, , only 
there needs no Declarator upon a ,Gaft of 
Ward, and upon a Gift of Forefaulture 
ſentenced by Parliament; but, if the Fore- 
faulture be paſt before the Juſtices, the 
Gift muſt be deelared. And-on Gifts of 
Eſcheat, they ſometimes raiſe Actions both 
of general and ſpeeial Declarator in one 
Summons. In the general, the Purſuer 
concludes, that it ſhould be found and 
declared, that the Rebel was lawfully de- 
nounced to the Horn; and that thereby his 
Eſcheat fell in the Superior Hands: And 
in the ſpecial, he concludes, that the Te- 
nants of, the Rebels Lands, whoſe Eſcheat 
Ar. 
dies 


eminent ' Power, which is called mobile of- Tit. 1. 
faium, in Oppoſition to that 


d Declarators; — 


20% Of Adbiant. 
IV. ties by: Vertue of his Gift; and DANES: 
WY general” dey But 
Action be called av Action ef ſpec al Decla- 
— it is in Effe, but an An of- Mails 
aud Duties, In other Caſes alſo, where 
any Thing is craved to be found and de- 
 clared;. as a Right ariſing upon a ſpecial 
| Matter of Fact, for which no other Acti- 
on can be found that has a ſpecial 'Name : 
Lawyers do now cauſe raiſe AtFions' ¶ De- 
clavator, or, at leaſt, cauſe  adjeRt Con- 
cluſions of Declarator to — 4 Actions, 
ſuch as Reduttions, c. and theſe are the 
ſame with the ee, in factum, mentio- 
ned in the Ciuil Lau. 
Civii 16. Sous Actiobb are called Civilwhere- 
Adtions. in Men proſecute their Civil Rights ; and 
ſome. Criminal, "wherein Men pro ofecute 
Crimes, ad vindittam publicam 
1̃7. Fox farther clearing of f Adtions, and 
how they ought to be libelled ; -I ſhall 
Nature of ſhortly explain the Nature of a Summons, 
2 =— and ſhall ſet down fome of thoſe Actions, 
which have ſpecial Names and Concluſions. 
18. Tus chief Parts of a Summons are 
the Purfuet's Intereſt or Title; that is to 
ſay, the Right ftanding in his Perſon, where- 
by he has. good Intereſt to purſue the 
Action he has intented; . 
/19.'StcvnDo, That all the Peifore, 
who ſhould be called as Defenders; bc 
called in the Summons ; and, ſince it is a 
relevant Exception againſt a ds + 
| at 


a wm „ 


|. ACT Y WISE 


9 5 Freer 


that a. Perfons having Intereſt ars not called + Tit. 2. 
Therefore it follows clearly, that for te 


more Security, it is fir to call all Perſons 


why may be concerned in that Proceſs,  Mediunt 
FT txT10, The medium concludendi ; <vnclu- 
that is to ſay, the Ground whereupon the dendi. 
Perſont cated are liable to pay and perform | 
what is craved. 1 | --—— 
21. Qt arTo, After all this isnarrated, 
the King, in the Summons, ſays, Our Wil 
1, &c. that ye cite ſuch and ſuch Perſons, &c. Will of 
which is called the Will of the Summons, the 
and which Will of the Summons does com- 
prehend a Command to the Meſſenger to 
cite the Defenders ; and exprefles the 


Number of Days, upon. which they are 


to be cited, and the Places to which they 

are to be cited, and befote —.— | Ko Coticlaſts 

ſhould compear - As alſo the Conclufion on. 

craved by the Purſuer, each of which Sum- 

mons almoſt has its own fpecial Stile ard 

Terms; and by Aff Parliament, Writers are 

commanded not to alter the Ancient Stile *, K. J. VI. 
22, IT is obſervable, that though the _ * 

Matter of Fuct be ordinarily narrated be- 

fore the Will of the Summons ; yet Sum- 

monſes of Reduction, Improbation, Spuilzie, 

and Declarators of Nonentry, begin at Our 

Willis, &e. and then ge on to the Intereſt 


of the Purſuer, Te. wad. 2 
23. In a Sumnions of Tranſumpt, the Fran- 
Purſuer (who in the Summons is always ſumpts. 
called the an”: libels, that he has 

| WER 


Right 


.276 Act. 

Book IV. Right to the Landi ubereuf lie craves the Pa- 

tes io be ranſunied; and that therefore it 

Is neceſſar to him to have Doubles, and 

TPranſumpts of the Rights; and this is the 

Purxſuei's Intereſt; and that the Defender 

has theſe Rights, or is obliged to procure 

bim Tranſumpts : And therefore concludes, 

that the Defender ſhould be. obliged to 

exhibit and produce them, to be judicially 

tranſumed ( Ky and the authentick Tran- 

 , Jumpts to be declared, as ſuſſicient for the Se- 

curity of the Purſuer in the ſaids Lands, as 

the original Writs themſelves, except in 
Improbations. - EIS I 

Multiple- 24. IN a Summons o Multiple poinding, 

Poinding. the Complainer having narrated, that he 

is troubled by ſuch. and ſuch Perſons, who 

do each of them pretend Right to a Sum 

in which he is liable; he therefore con- 

cludes againſt all of them, to compear to 

hear and ſee the [ame tried; and the Party 

who Hall be found to have beſt Right to be 

| - preferred 


(e) By 44 4. Parl. 1698. It is ſtatuted, © That it 
=, © ſhall be lawfa] to Regiſter for Conſervation 
e Charters granted by Subjects, Diſpoſitions, 

„ Bonds, Contracts, Tacks, Reverſions, nd all 

other probotive Writs in any publick Authen- 

«tick Regiſter competent, albeit theſe Writs 

„ ant a Clauſe of Regiſtration, and that the 

% Principal be giyen back to the Party, the Ex- 

«-traft being ordained to make intire Faith in all 
© Caſes, except Improbation, as if the Writs 

had been by Vittne of a Clauſe of Regiſtra- 
tion duly tegiſtred. . F 


LY 
4 
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preferred,7 and the other Party to be: dif; Tir. 1. 
him in 82 


charged from troubling and moleſting 
all Time coming. 
25. Ix a Summons of transferring,the Pur- 
ſuer libels, that there was a depending 
Proce ſs, at the Inſtance of bis Predeceſſor, 
whom he repreſents againſt the Defunct, 
whom the Ncbitor tepreſents; which Pro- 
ceſs muſt⸗be narrated verbatim And, if 
the Putſuerꝰs Predeceſſor be dead, craves 
that the Proceſs be transferred Add ive in 
his Perſon, as repreſentiug the Defunct. 


And, when the Defendet is dead, the 


ſame is transſerred againſt his Repteſen- 


tatives Paſſive (f). The Concluſion at: 


Transferrenges are, that ſuch Actions may 


be competent to the Purſuer, as Heir to 


the Defunct, againſt the Repreſentàtives 
of the Defender, as was competent to the 
Purſuers Predeceſſor; and that the ſaid 
Action may go on, and be continued in 
the ſame Manner, as it would have done 

83 againit 


(F) By 44 15. Par. 1693, It is ſtatuted, That 
* if a Purſuer happen to deceaſe, during the Dę- 
„ pendance of a. Proceſs at his Inſtance, there 
« ſhall be no need for his Heirs, Executors, or 
„ Aſſigneys to raiſe a transferring Active, but 
that upon Production of the Retour, confirmed 
Teſtamęnt, or ſpecial Aſſignaxion, tho nat in- 
<< timaxe, they are allowed to inſiſt in the prin- 
2 ap Cauſe, in the fame Way as their Prede- 
ceſſor, if ill on- Life, might have done, with- 
out Prejudice nevertheleſs to Transferrence 


* Paſſive, conform to the Pratique, as accords. 


: 
1 


Of ' Altions, 


_ 


w repreſents. a Ki 
26. Txansrrnnn nens 1 Fr 
leged Actions comi upon ſix Days. 
27. Ip any — wi 


and therefore rhe Writ cannot be regi 


of Regi- of Regiſtration againſt the R 


enta- 


verbatim; and . it is concluded, that 
the ſaid Writ ſhould be inſert, and 
ted in the Books of Council and 


ſhould be dire& thereupon, in Manner 
mentioned in the ſaid Writ; and that the 
ſaid Repreſentatives ſhould be liable in 


Payment : But chis Action is 1 
ſupplied, 


ſtance of his Heir, Executor, or neys 

Nas well as of before! and tat upon Production 
* of a Refour, in Cafe of Bonds or other Writs 

- 8 heritable, or of a confirmed Teſtament con- 
_ * raining the Bond or other Writ, ip Caſe they 
fe be moveable, or of a * 5g Aſſignation, tho 


KRegiſtration ſhall have the ſame Effect, both 
| * as to Probation and ſummar Exeaition, as if 
XR k che Creditor were ſtill on Life. 


Rook 1v;agsioft the Defunct, who "the" Deſender 


criber of 3 Bond 
or a Contract be dead, the — Leven 
ſenting to the Regiſtration expires 2 ; 


ted, otherwiſe than by raiſing a * 


kration. tives of the Granter, upon the Paſſive Ti- 
985 tles, in which the whole Tenor of the 
Writ craved to be regiſtrated is ſet down 
— 


for Conſervation; and that — | 


Q, By — ſame 4s 15. Par. 1698. It is de- 
1 That all Writs regiſtrable, may be re- 
iſe after the Death of the Creditor, at the 
10 


4 not intimate, in the Caſe of either; which 


@.. a Gn _ @ ad Sno ec iTYm.zs Act 2d cc 


: : 
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.Of Aﬀtions. 
ſupplied; «by. an-onlinary rer 
be e 08 WAFS, 


28. In — of Pravoems, — 4 
plainer narrates,” 'that he havin \ "EA 
Letters of Horning, the ſame were L= 
upon moſt = F. 2 


Reaſans, to 4 very 
Day 4 and therefoneo coneludesy: that vi 
Defender ſhould bring xoirh him the fad | 
penſton the blauk Day of Blaut, prevents Præ vento. 
[caſtles nd dieſe | fee” the ame called, | my 
eddy nh Certification that © - 
if he ſuil, the Lordi will 'canfe call he Cuſ- 
2 wpon- a Copy, "and" admit ' Proteſtation 
therein, and ordain the Letters to be Pu in 
9 1b An i e 
29. Ir n enn bs: raiſed to too 
bag a Day of :Compearance, therd may be 
likewiſe 0 W Pravemo raiſod . 
of. P19 K n 
30. Inz 3 of eren; of <> Contrav, 
borrows," the Parſaer libels, that A N be- of Labor- 
cane Surery and Lalorrous for C Di that 
the Complainer's H/ife, Bairns, Men, Te- 
nants, and Seruants, ſhould be harmleſs and 
ckaithle it in their "Bodies au Lands, &. 
And then. ſubſumes upon «lie Prejudice 
done, notwithſtanding 7 the ſaid Cauti- 
on : And thereſore concludes, that both 
the Principal and Causioner ſhould be de- F 29 
cerned to have contraveene® the ſaid 457 
of Caution, in Manner forefaid; and there- 
through, that they conjuntily and ſe uerally 
have incurred nn Pain, cho on H 
= ” 4 t 
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k IV. to the King and his Theſaurer , and the. other 


; 


Half to the Complainer, as Party grieved *;. 


TEK. J. vi. 

, 31. IN aDeclarator of Property, the Com- 
AS 5 plainer natrates his Right to the Lands, 
Parl. 13. and how long, and after what Manner he 
1 70. and his Authors have been, by themſelves, 
A& 117, their Tenants, and others having Right 
'* from them, in the peaceable Poſſeſſion of 
| the ſaids Lands, until of late, that he is 
— of moleſted and tronbled by the Defender; 
* roperty- and therefore concludes, that it ſhould: be 
found and declared, that he has the ſole 
Good, and undoubted Right and Intereſt 
in and to the ſaids Lands; and that there- 
fore, the ſaid Defender and his Tenants, 
and Servants, and others, of their caufing and 
cemmanding, ſhould be decerned nut to trouble 
or moleſt them for the future, in their 
peaceable Poſſeſſion, bruiking, and joyſing 

4 "Oy 8 


332, Ir the Complainer deſigns only to 
maintain his Poſſeſſion, without bringing 

Summen his Property in Controvetſy, he raiſes a 
of Mole. Smmons of Moleſtation In which he. only 
ſtation. Concludes, that they ſhould deſiſt, and ceaſe. 
rom troubling and moleſting bim in the peaces. 
able Poſſeſſion of. his Land. 

Poinding 33. IN a Summons for Poinding the 
of the * Ground, the Purſuer narrates, that he 
Ground, ſands infeft, and ſeiſed in an Annualrent 


of to be uplifted out of the Lands of 4. 


and therefore concludes againſt the Te- 
nants of theſe Lands; and the Hexitor wg 
| | 15 


AS co Aw mu Ac HS#ÞSj.o 


mm AX uo am i... ox 
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f "Actions. 23x 


his Jocerel,, to bear and ſee: Letters directed Lit. 1. 
to Meſſengers at Arms, Sheriff in that Part, 

to Fence, Arreſt, Appriſe, Campel, Poind, 

and Diſtrainzie the neadieſt Gaadt and Gear 

that are 8 upon the Lands, 'and.yearly 

and - termly in Jima coming, during the not 
Redemption of the Annualrent. 

34. IN a Summons of Spuileday: the King Spuilzie, 
commands Meſſeugers, &c. (which is the | 
Stile of all Summonſes) which begin with 
Our Will is, to Summon, Warn, and Charge 
2 Defender to compear and anſwer at the 

ſtance of the Purſuer, againſt whom the 
Spuilzie after ſpecified was committed; 
that is to ſay, the Defenders for their Mrong · 
ous, Violent, and Maſterful coming by them- 
8 ſelves, and their Servants," Complices, and 
r others in their Name; of their Cauſing, Send- 
gs ing, Hounding out, Command, Reſet, A- 
ſtance and Ratihabition to the Lands B. 
upon the 5th Day of November, and for their 
Wrongous, Violent, and Maſterful Spuilzia- 
tion of the Goods (to be 2 — on) 
and then — that they ſhould'pay the 
Prices extending to and. the Profits 
that the Comp laiuer might have made of the 
ſaids Goods daily, fince the ſaid Hui ation, 

extending to &. 

35. In a Summons of. IV akening, the 3 
Complainer, after narrating, that he had 5 
Wisch fuck. 4 Summons, which he had 
ſuffered to ly over and ſleep for à Year, 


(for mere needs no Wakening, if there 
520 was 


1 * , AT . 
— ” Bo. — 2. - we. 


282 Of Ationd. 
Book IV. was any Judicial Ad, or Minute upon the 
Wy w San within the Lear) and —— 
concludes againſt all the Perſons cited in 
the firſt Summons, to hear and ſee the 
foreſaid Action called, and begun, 
where.1if laſt left, inſifted into, and Juſtice 
adminiſtrated vr e. till the final Decifion 


of the Cauſe. 
e Aion; where- 


" in the Arreſter Iibels, chat he having raiſed 


hoy of Arreſtment, he cauſed a Meſſenger 

lawfully fence and arreſt all Debts owing 
by the Defender to his Debitor, to remain 
under Arreſtment, and to be made forth- 
coming to him; and therefore concludes, 
that the Defender ſhoald be decerned to make 
forthcoming. Payment, and. Dae to the 
ſaid Complainer, & the Sum of adelied, 
reſtand, and owand by him to the ſaid Debiear. 

37. Ir, notwithſt of the Arreſt mene, 
the Debitor pay his on Creditor; he 
will be liable to che Arreſter, and will be 
forced to pay him what he was reſting to 
ng his on Creditor, and likewiſe he may be 


of of Arref ſued for breaking of Arreſtment, wherein 
* par the Arreſtment and Payment is nar⸗ 


rated, the Purſuer concludes, that the De- 
fender * decerned to have broken the 


Arreſtment , and not lawfully and 
duly looſed; and therefore to be puniſhed in 
* K. J. vI. his Per on and Goods, to the Laus of 


Ag 11 the Realm, in Example of others *. 
38. Though 


- 
d 
y 
8 
n 
7 
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Of Atm. 


38. ThovGnt 
ral Actions iuto one Libel was not allowed 
by the Civil Lau, yet it is allowed by {OE 
ours; in which we may dot only — Actions. 
ſeveral Perſons, for ſeyeral Debtsꝭ in one 
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likewiſe accumulate ſevekal Concluſions 
againſt one and the ſame Perſon, though 
they be of diffetent Natures; as Reducti- 
ons, Improbations, larators. of 
Property, and Actions of General and Spe- 
cial Declarator; in all which, it is 288 2 
neral Rule, quot articuli tut libel, = 

39: Bur, when many Actions are com>! 
perent for one and the 5 Thing, as, if a 
Meſſenger be deforced, we. may purſue the 
De criminally, (which will infer Con- 
fiſcation. f Moueables) or . civilly, for £90 | 
ment of our Debt; N purſuing of the 
one does not extinguiſh, or.. conſume the 
other; and either the Criminal or Civil 
Action may be firſt purſued; and in the 


Concourſe of all A Slons, if che Actions Concurſus 
which concur, have different Conclufions, Actionum. 


as in the foreſaid Iuſtance, where the Cri- 

minal Action of Deforeement concludes peforce- 
Confiſcation, and the Civil Action only ment. 
Payment. Though the Defender be a 

ſoilzied in the Criminal Proceſs, yet he 

may be purſued civilly, and che Deforce- 

ment Were to his Oath. 8 


1 1 7. 


decumulation of ſeve= Tit. 1. 


Libel, which we.call 2 general Name, 
an Action againſt Alen bo we ri. 3 


* 


Proba- 


tion. 


By Writ. 


By Oath. 


Oath of 
Supple- 
ment. 


Of Probatiop. 
"1.4: It,” 
Of Probation. 1 
| R enderſtanding the Matter of Pro- 


ation, it is fit to know, that all Pro- 
bation is either by Writ, by Oath, or by 
Witneſſes. | 
2. PROBATION by Mit, has been for- 
merly explained in the Title concerning 
Obligations by Writ. DOES 0 
3. PROꝶBATTON by Oath is, when either 
the Party or Judge refers any Thing to the 
Oath of the contrare Party ; but regularly, no 
Man's Right can be taken away by Oath, 
except he who has the Right refer the 
ſame to the Adverſary's Oath ; But, when 
there is a former Probation already ad- 
duced, the Judge | ſometimes allows an 
Oath of Supplement; which is ſo called, 
becauſe it is given to ſupply the Probation 
already led, when it is defective or un- 


4 


clear. 5 | 


Oath of 


Calumny. 


4. Ax Oath of Calumny (a) is that, where · 
by either the Purſuer or Defender is obli- 
ged to ſwear, that the Purſuit, Defence, 
" 4 I: 44 | | Reply, 


(a) See Spotiſeod's Form of Proceſs in ordinary 


Aftions, § 32, 33. Act of Sederunt Fan. 13. 1692, 
which gives the Terms of an Oath of Calumny. 
And further declares, That a Party is not holden to 
give his Oath of Calumny in facto, proprio & re- 
centi ; ſeeing upon the Matter that reſolves into an 
OS of Verity. | 


 . Ferfon : Ang thoſe qualified Oaths gene- 
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Reply, &c. are not groundleſs; and that Tit. 2. 
88 in his Conſcience, the ſame to 
be juſt and true. And this may be craved 
by either Party at any Time, during the 
Dependance; and, if it be refuſed, the 
Purſuer will have no further Action, nor K. Ja. I. 
the Defender will not be allowed to infiſt Par. 9. 


any further in the Defence, Duply, &c. where- AR 125. 


on his Oath of Calumm is cravect. 
5. AN Oath in Litem is that, which Law Oath in 
allows the Judge to defer to him who is in- Litem. 


jured; for proving the Quantities of the 


Thing wherein he is injured; J. G. It I pur- 


ſue Titius for having broke up my Trunk, 
and I having proved, that he did break it up, 


the Judge will refer to my Oath, what I had 

in the Trunk; and this is allowed both in 

Odium of him who commits the Injury, 

and, leſt the Perſon unjuſtly ' injured ſhould 

loſe his Right for Want of Probation. 1 
6. A qualified Oath is that, whereby he to A quali- 

whoſe Oath any Thing is referred, depones not hed Oath. | 

ſimply, but circumſtantially; which we call 

to depone with a Quality; V. G. It I purſue 

Titius for Payment of 100 lib. which be 

promiſed to pay, who compears and deponesn, 

That the Promiſe was conditional, and 

did depend upon Something to be done, 

or performed by the Purſuer, as that in- 

tuitu of the Promiſe, the Purſuer was to 

make over ſome Right to him, or diſcharge 

ſome Obligation or Right ſtanding in his 


Book, IV, rally. are admitted; if the Quality be in- 


dinſick; that is to ſay, neceſſarily imployed 


in the Nature of the Thing, er are a Part of 
- the Promiſe: As in the foreſaid Inſtances. 
7. Bux, if the Quality be extrinſick, it 
in Effte& reſolves. in a Defence, and fo 
muſt be proven otherwiſe than by the qua- 
tified Oath; as, if a' Debt be referred io 4 
Party's Oath, who depones, that he acknow- 
ledges the Debt, but that the Pur ſuer is refling 
to the Deponent the equivalent. Sum, with 
which he would Hanes ade Hine pur ſued for: 
This will not be admitted as 'a Quality, 
but is in Effect a Defence, which muſt be 

proven otherwiſe than by his Oath (5). 
Probati- 8. PxOBATVON Ss by P/tneſſes, having 
on by  bcen-allowedin all Caſes eld until the 
itneſſes. Falſeneſs of Men forced our Law-givers 
to allo nothing above 100 lib. ro be 
proven without Writ or Oath, and Pro- 
miſes to be only proven by Oath; this 
Probation by Witneſs, is 
Probatio prout de Jure; and it is fit to 
know, that none within Degrees defendant, 
i. e. forbidden; that is to ſay, who are 
Couſin-germans, or nearer Relations, can 
te be Witneſſes; nor Women, nor Tenants 
1 "who have not Packs, nor Perſons decla- 
red infamous, nor Dome ſtick Servants, bor 
ſuch as may gain ox loſe by the 8 


[ 


| (4) See Sprtiſuvod's Farm of Proceſs ir ordinary 
Actions, 5 77. 


refore called 


ſuch as have given partial Counſel ; that Fit 2. 
is to ay, ©. 149. raiſe or carry on, th. 
Purſuit; nor ſuch as have. tald uat they 
will depone, which we call prodere Teſtimo- 
nium; nor ſuch as compear to depone without 
being cited, whom the Law calls Teſtes ul- 
tronios, and rejects them, becauſe of their 
ſuſpected Forwardneſs : All others except 
=. || theſe may , and are called habile 
ing Witneſſes ; and, it habile Witneſſes refuſe to 
ö come when they are cited; thete will be 
firſt Horning, and then Caption. direſted a- 
y, Lauft them, which are called firſt and ſe- 
Ge 2 . 2 _ Eſcheats will 
not fall upon that Horning (r). 2 

9. PRESUMDTIONs ate a Kind of Pro- Preſump- 
bation, and a Preſumption 4s defined to be a ©1995 
ſtrong Ground or Argument, whereby a Judge 
has Reaſon to think, ar be convinced, that 
ſuch a Thing is true; and they are divided 
is into Proſumptiones Juris, which, though 
they be ſtrong, yet may be taken off by a 
contrary Probation; as, if a Man threaten + 
to poiſon another, if the Perſon was there- 
after poiſoned, it is preſumable, that he 
was poiſoned. by the Threatner : And 
Pr aſumptiones Faris & de Fare, uli Lex con- 
ſtituit — Præſumpto; and thus the Law 
preſumes, that an «/troxious Witneſs, who 
offers himſelf, is partial; and therefore ſta- 

(e) For further Explication of this Matter, ſee 

; Form of Procelh in ordinary Actions, 

from 5 107, to F 131. 3 


r 


0 


- .. * . 
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Book IV: tutes upon that Preſumption, that he ſhall 
noc be received; and againſt theſe Ian 
tion Nr be admitted. W 


3 F *% S * = * 4 * Þ 
& 2 1 S 


-T I T. 
of Sennen and ei Execution 


FT ER a ral is IEF 2Y the 
Obtainer thereof raiſes Letters of Horn- 
Ing thereon 5 whereby the. Party decerned 

is charged to pay or fulfil the Will of the 
Diecreet under the Pain of Rebellion; and 
this Decreer can only be quarrelled by Re- 
du lion or Suſpenſion, in both which, the 
Reaſons whereupon it is qua rrelled are ſer 
down : Nor can a Decreet of the Lords be 
taken away without Reduction: And, if 

there has been a Debate in the farſt Inſtance, "0 

(for ſo we call the Action before the De- ar 

creet, as we call Reduttion and Suſpenſion I N. 

the ſecond Inſtance) then nothing that was of 

competent to have been proponed before the ¶ te 

Decreet will be admitted, but will be re- 

pelled as competent and omitted; for, elſe 

there ſhould be no End of Debate: But 0 

yet, if any Thing have newly emerged, = 
or has newly come to the Party's Know- Kofs 
ledge, theſe are, and muſt be received, if due 
he depone that he knew not the Jaws formerh, 


i by Tis 


2 
N 


dau their Exekution. 289 
2. Taz ordinar Effect of a SI en ion Tit. 3. 
fs, to flop the Execution of Saks fs a Sig 
Time; and it is a Summons, wherein the gon, © 
Party, alledged injured by a Decreet, doth 
cite the Party who has obtained the De- 
creet before the Lords, (for no Inferior Court 
tan ſuſpend) to anſwer to the Reaſdns offe- 
red by him, for ſuſpending Executions 
upon that Decreet : Which Summons pro- 
ceeds upon a Bill, wherein the Reaſons are 
repreſented to the Lords; for, though ſome- 
times the Lords ordain the Reaſons to le de- 
bated upon the Bill, yet ordinarily they or- 
dain Letters of Suſpenſion to be raiſed : 
If the Decreets be in Fro, then the Suſe 
penfion muſt paſs, by the whole Lords itt 
Time of Seſſion and, by three Lords in 
Time of Yacance ; but other Decreets may 


be ſuſpended by any one Lord. 
. Tntrxz are other Reaſohs allowed 


to be infiſted on, beſide theſe in the Bill 
and theſe are called eiked Reaſons; and a 
Man may ſuſpend upon new Reaſons, as 
oft as he pleaſes, for competent and omit- 
ted is not received againſt Sſptnfion (d), 
3-5 s | 3 6 ie it Bur, 


all 
s 


14 


(4) it may be thought, that com ent and 
omitted is relevantly proponed againſt Reaſons 
of Suſpenſion; as well as againſt Reaſons of Re- 
duction; eſpecially; ſince the Act of Sederunt, s 
November 20th, 1711. Appointing. 4 Defender i | 
bit cubole peremptory Defences together, at leaft;, 

ore 4. Report in the Cauſe, or redairhing againſt the 
Interlocutory of an Ordinary, 


290 Of Sentences, 
Book Iv. But, if the Reaſon of Suſpenſion be 
ſounded on Compenſation, the ſame mult 
be proponed in the firſt Inſtance, and be- 
K. J. VI. fore the Decreet be extracted , othecwiſe 
4 Par. 12. it will be repelled as competent and omit- 
| Act 141. ted. ts 5 | NN | TR 
11 4. Ir the Suſpenſion be called, diſcuſs'd, 
| 


es ©. we Hh - = "= a 4 


and the Letters found orderly proceeded, 
Wd that is, ordained to be put to farther Exe- 
= cution: Then Letters of Caption may be 
raiſed; whereby all the Iaferior Judges and 
it | 1 are ordained to concur with, the 
= Meſſenger in apprehending the Rebel, and put- 
i" ting him in Priſon: Which, it they refuſe, 
| or, if the Priſoner thereafter eſcape our of 
1 their Priſon, they are liable to pay the Debt, 
by a Sabfidiary Action. > © 
. Decretrs are executed likewiſe 
by Poinding and Arreſtment, upon the N ar- 
rant in the Letters of Horning, which arc; 
fully treated in their proper Places: VidrWl t. 
ſupra, Tit. Poinding, and Arreſtment. Tit. 6. tt 
Book III. | rs. 
6. As to Execution of immoveable Goode 
which is by Compriſing and Adjudication; x 
the ſame is formerly treated, Book II. Tit. E 
12. 0 
n 
I 


— — — — ck. — 


tn Of 


| F. Ir the Decreet be to remove from 
1 Lands, then the Party decerned to remove, 
Wl being denounced. Rebel, for not removing, 
| the Sheriff or Judge Ordinar is charged 
Letters of to eject, who comes to he Land, and puts out 
Ejection. the Fire, or caſts out ſome of: the wg 

4 p ut 


and their Execution; 
But, if a Man continue to poſſeſs in 
of all Lau, after he is legally ejected, the 


Privy Council will give Letters of Fire and I etteti of 
Sword to the Party injured; commiſſionat- Fire and 
ing the Sheriff, and others whom he will Sword. 


name, to diſpoſſeſs him by the Sword, to raiſe 
Fire, and uſe all other Seuerities; tor which 
the Commiſſion does indemnify them. 

8. Ir ſuch as have debateable Rights, 
chooſe rather an amicable, than a judicial 
Decifion, they ſubſcribe a Submiſſion to Ar- 
biters, and, if they pleaſe, to an Overſ- 
man, and another Blank on the Back of 
rhe Submiſſion ; wherein they may fill in 


; bitral : it be Decreets 
their Decreet Arbitral : And, though it be Arbitral 


free to theſe Arbiters to accept, yet, if they 
once accept, the Lords will grant Letters of 
Horning to force them to decide, " 

9. TrouUGH theſe Arbiters are not 


tied to the ſtrict Solemnities of Law, yet 


they muſt obſerve material Juſtice; and 
therefore they muſt advertiſe Parties, that 
they may give iu Claims, (for a Claim to 
Arbiters is in place of Libels ta Judges) and 
muſt allow Terms to prove: And though 
Equity is to them a Rule, as Law is to 
other Judges; yet, if either Party be e- 
normly leſed, the Lords will ſuſpend and 
reduce their Decreets. If the Submiſſion 
bear no ſpecial Day,betwixt and which they 
are tied io decide, they muſt decide with- 
in a Tear of the Submiſſion; and if Wit- 
neſſes will not voluntarily appear before 
rr 8 | : 


292 


Book IV. 


AY 


them, the Lords will, upon a+ Bill, grant 
Letters of Horning to force them to ap- 


pear, as they will againſt the Arbiters 


them ſelves; if they refuſe or delay to de- 


Crimes. 


Delidta. 


cide, and to give forth their Decreet Ar- 
bitral (e). ä 1 2 
10. ANOTHER. ordinary Way now 
uſed 1s, that the one Party grants a blank 
Band, and the other a blank Diſcharge, 
to be filled up by the Arbiters, without 
any Submiſſion (7). 


—_—. 


TIT. IV. 
Of Crimes. 


RIMES are either Private, where 
the Injury is committed againſt 
Private - Perſons ; or Publick, where it is 
committed immediately againſt the Com- 
monwealth. 5 Fa 
2. PRIVATE Crimes, called alſo De- 
lita in the Civil Law, oblige the Com- 
mitters to repair the Damage and Inte- 
reſt of the private Party. * 
3. Cx lues are in Scotland, either 
puniſhed Capitally, by Death; „ 


3 


(e) By 4 25. Regulat. 169 5. A Decreet Arbi- 
tral cannot be reduced for any Cauſe or Rea- 
ſon whatſoever, except Corruption, or Bribery, 
ooo ITE: 
dee the Notes on Book III. Tit 5. F 8. 


yr b (Gran) _ 
Ally, y a certain Fine; o Arbitrari % | 
the Diſcretion of the Judge. Y ib MET — 1 
BY _— Capital ring are,. of Joe 
4. Txxas0N, which, is puniſhed by p . 
Forfaulture of Life, Lands, and Gd: x by — * | 
5. Ir 5 Treaſon in any Man to plot, con- K. C. IL 


trive, or intend Death or Deſtruftion to the Par. 1. 
King's Majeſty ; or to lay EG — N 
his Royal Perſon ; or to deprive, . depoſe,. or an > 11 
Ji uſpend him * or to endeavour the A kera- — _ 
tion or Diver fon of the Succeſſion f; to Levy A& 25 
War againſt the King, or any Cummiſſioned * Par. 1. 
by him; or to intice others to invade him +, Sell. 3. 
to make Treaties or Leagues with foreign Prin- F — 0 I 
ces, or amongſt themſelves without his Con- Por. 1. 4 
ſent f. To riſe in fear of War againſt the King; Sell. 1. 
w raiſe a Frayin his Hoſt -; 10 afſail 3% 5 
ere Caſtles where he reſides f, to " impung the &. J. Ii. 
nt Authority of the three Eſtates ; to decline the 2 = 
is King Authority ; not to come our to the K. 1 At. 

m- King's, Hoſt, or to deſert it“; to maintain Par 6. 

or reſet Traitors ; to conceal Treaſon ; to 
De- counterfeit the King's Coin; and to raiſe wilful par. 8 
m- Fire * : All which are Species of High Treaſon. AS 1 2 
te- 6. Wx have a Kind of Treaſon in Scot- and 136. 

land, which we call f _ Statutory Treaſon, „ K. J. L. 
her becauſe it. is meetly introduced by Statute, e 
mi- and not by common Law, viz. Theft in -_ 111 
ally landed Men *, becauſe of the Danger of oy « 

| that Kind of Theft; Murder under Truſt 1; A 24. 

rbi· as if one Man ſhould Kill another, when K. J. II. 
— 8 13 Az be 

. I v. P. 3. 4d 8. + Stat. Treaſon, K. FAQ g 

J. VI. Par. 2 Act 50. + Ibid. OLI * Fa. INK 


= 
Book IV. he invites him to his Houſe; : or 2 
2 Tutor ſhould kill his Pupil, which, be- 
Pr. 12. Cauſe of the Eaſineſs and Atrociouſneſs of 
A& 146. the Crime, is made Treaſon, The fireing 
IK. C. H. of Coal Heughs *, Aſſaſſination f, and the 
Par. 3- purſuing another for Treaſon without being 
= v1 able to prove it *®. All Jeſuits,  Seminary- 
Par. 11. Prieſts, and Trafficking P apiſtr f ; and al 
Act 39. Thieves, who take Bonds from leal and honeſt 
IXI. vi. Men; for re-entering when they Pleaſe : 
—_ 12- All who purchaſe Bepefices at Rome, are 
46 rae. guilty of Feen: ??: 
Par. 7. 7. No Crime can be purſued againſt a 
Act 125. Man or his Heirs after his Death ; except 
K. J. VE that Treaſon which is committed againſt 
At > the King's Perſon ot Common-wealth, | 
Were 8. A Traitor being forfaulted, not only 
all the Lands he holds of the King, but 
all the Lands he holds of any other Superi- 
or fall to the King; becauſe the Crime 
is committed againſt him. But becauſe 
the King cannot hold Lands of any other 
Superior, therefore he does, by a Letter of 
Preſentation under the Quarter Seal, pre- 
ſent a Donatar to the Superior, who is to 
be Vaſſal to the Superior, in place of the 
Perſon forefaulted. And this Method 
of Preſentation the King uſes alſo in the 
Caſes of Baſtardy and Ultimus Heres. . 

9. Nor only the Lands diſponed to 
the Perſon forfaulted, but all the Lands 
diſponed to Sub-yaſſals, who are not con- 
firmed, fall to the King ; for the Lands 

| ee * return 


/ 


e 
return to the King in the ſame Condition 
they were diſponed by his Majeſty, or his 
Predeceſſors, without being burdened with 
any Right except theſe to which he has 
conſented( a). Nor, is the King obliged to 
n A , , wr Re © 


(a) See Book II. Tit. 5. § 39. with the Notes, 
The Convention of Eſtates in April 1689, a- 
mong the Grievances of the Kingdom, which 
wanted to be redteſt in Parliament, point at 
Forfaultures in Prejudice of Vaſſals, Creditors, 
and Heirs of Intail, for remedying whereof, and 
that the Innocent may not ſutter for the Guilty. 

By A# 33. Par. Fuly 1690. It is ſtatuted, That 


no Forfaulture ſhall prejudge Tackſmen, Cre- 


©. ditors, Superiors, Vaſſals, or Heirs of Entail 
*. aftermentioned, nor Husbands or Wives of 
the Perſons forfeited-; but that all Tacks cled 
© with Poſſeſſion, before committing of the Trea- 
* ſon, where the Treaſon is open and notour, or 
before the Citation in the Proceſs of Forfei- 
* ture, where the Treaſon is latent, ſhall defend 
„ againſt the Forfeiture of the Setter, his Heirs 
and Succeſſors, the Debts being alway upon 
* Record, by being Regiſtrate, or Diligence 
** done thereupon. : 

« That all Eftates forfeited ſhall be ſubject to 
* all real Actions and Claims againft the ſame, 
** tho' they be not raiſed, nor inſiſted in within 
the five. Veats preceeding the Forfeiture; and 
© that notwithſtanding of the 2d A& of the gth 
“Parl. K. Fa, VI. which is thereby in ſo far re- 
4 ſcinded. | 
That Eſtates forfeited ſhall be ſubject to all 
© Creditors perſonal or real, for their principal 
* Sums allenarly, whoſe Debts and Claims are 
© contracted, and founded — to the commit · 
« ting of the Treaſon, where the Treaſon is 
| | F open 


— 
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obliged to pay no Debt, though contract. 
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Book IV. acknowledge Tacks, though made and 
dloathed with Poſſeſſion before commit- 


ting of the Crime, except the Tack be ſet 
for a ſuitable Tack-duty. The King is 


ed 
* open and notour ; or prior to the Citation, 
« whereupon the Forfeiture proceeds, where 
* the Treaſonis latent; excepring, nevertheleſs, 
* ſuch Debts as are, or ſhall Ve contracted, 
* during the open Rebellion, and riſing in 
Arms; which Debts, ſhall be in the ſame Caſe 
* as before that Act: And that forfeited Eftates 
<< ſhall likewiſe be ſubje& and liable to all the 
Caſualities due to the Superior, either before 
the Forfeiture, or thereafter by opening 
* the Fie, and that in the ſame Way, as if 
* theſe Tacks had been ſet, Actions raiſed, 
« Debts contra ted, and Caſualities due, and all 
« confirmed under the Great Seal, before com- 
« mitting of the Crime, for which the Forfeiture 
$ is deduced, _ | | 
That no Heirs of Entail in Infeftments, or 
* other Deeds affected with prohibitive or irri- 
„tant Clauſes, in Caſe of Contravention of the 
4 Proviſions therein mentioned, ſhall be pre- 
F* judged by the Forfeiture of his Predeceffor ; 
« but only in fo far, as the Party forfeited had 
„Liberty to contract Debt, or, by the Quality 
« of the Right to affect the Lands, and in as 
„far, as the lame ſtands unexefced the Time of 
% committing the Treaſon, ſhall only have 
* Right to affect the ſame, as the Party for- 
** feited might have done, provided, the Tailzie 
«© be regiſtrate conform to Act of Parliament, 
41685. And that the Deed, whereby the fore- 
* ſaid” Faculty is exerced, be inſert in ſome 
„ publick Regiſter, or contained in a Contract 
{* of Marriage. Likeas, that Clauſe in rr 


4 


ting of the Crime, except the 'Crediror "VV 


have a real Security, therefore confirmed 
before the Crime was commite. 
to. TAE other capital Crimes ate, Blaſ- 
hemy, Man-ſlaughter, or Homicide ; for all 
omicide is Capital with us, except 
it be Caſual *, or Homicide in Self-defence, 
11, fF THEFT is puniſhable by Death; 
but we call ſmall Theft Pickery, and it is 
only puniſhable atbitrarily s. 
' 12. NorovuR Adultery, that is to ſay, 
where there are Children one or moe procreated 
between the Adulterers, or where the Adulte- 
rers Converſe openly at Bed and Board,” or 
being diſcharged by the Church to Converſe, 
do continue to Converſe, is puniſhable y 
Death f; but ſimple Adultery is ouly puniſh- | | 
able arbitrarily. Inceſt *, Buggery, Duels f, 2 25 I, 
| II 8 the. 
* Aﬀ 224, concerning Tailzies, Parl, 1685. De- AQ 22. 
* claring the Sovereign ſhould not be prejudged I K. J. I. 
„% by that Act, with Neſpect to Confiſttiors or Par. 13. 
« Fines, as Puniſhments of Crimes, is reſcinded.” Act 137. 
It islikewiſe by the ſaid A& 33. Parl. 1690, fta- and 14. 
tuted and ordained, © That no Wife ſhall, by the * K. J. III. 
« Forfeiture of her Husband, be prejudged of her Par. 7. 
4 Terce of Lands, nor of any Qvligements con- Act 60. 
« ceived in her Favours, by her Contract of Mar- f Q. M. 
« riage: Nor no Husband ſhall, by the Forfeiture Par. 9. 
* of his Wife, be prejudged in the Courteſy of Ad 74. 
„Lands belonging to his Wife, nor any Oblige- * K. J. VI. 
« ments in his Contract of Marriage conceived in Par. 6. 
e his Favours; but that the ſaids Ri hts andOb- Act 105. 
% ligemeats, both as to Husband anf Wife, ſhall f K. J. VI. 
have their full Force and Effect, immediately Par. 1. 
upon the Diſſolution of the Marriage. Act 14. 
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=— IV. the 10 invading of any 4p Hes Majeſty s Officer i 
K. II N 2 His Majeſty's Service * 142 71 ID 
Por is. Witchcraft, and the Conſu ulters of Wi tches * 
Ad 12. Sorners, that is to ſay, ſuch as maſterfully 
4 K. J. VI. zake Meat and Drink from the Kings People 
ys. ig without Payment f. All wilful bearers. of 
2 4 15 Maſs *, and Concealers of the ſame : Mutili- 
Pu 5 * ation f, "which i is the diſabling of a Mem- 
Ad 8. ber, though, de fraxi, this be ordinarily 
+Q. M. puniſhed with an arbitrary Puniſhment: 
AR 22. Or the Authors of Infamous Libels, Seditioiis 
A ar. 1- Speeches tending to Sedition ; the Strikers 7 
8 am Judge in Judgment ; Mixers of Wine 
AG . and committers of Hameſucken, by which we 
I. underſtand the aſſaulting or beating any Man 
Par. 1. in his Houſe (b).. 
Att 5 13. The Crimes to be oecynially pu- 
0 ili 
Fa: 10. nithed, are, the Slayers of Red- Fiſh f, Killers 
AQ IL, of Daes, Deer, Roes *; Deſtroyers of Bee- 
IK. j. vi. hives, _ Fruit-trees, Green-wood Kindlers of 
Par. 14. Mure- burn, except in the Month of March; 


AQ 193 JN. Steeping of green Lint in running Waters, or 


At "6. Oaths, and. Firnication *.. 
IX. J III. 14. CR IMES to be arbitrarily puniſhed 


Par. 5 at the Diſcretion of the Judge, are, Ng li- 
1 Lence in the King's Judges and Officers . 

* K. 11 , 

Pay 1, nd fuch as unjuſtly murmur againſt them *; 

Ad 19. breakers of the King 7 Protection f, the 


XX. Ja. 8 bring- 
Par. 1. | 
AQ 1. We See our Author's Treatiſe of the Laws and 


AQ 16. Cuſtoms of Scotland, in Matters ee Tit 


Par. 14. 1 


Lochs; ſuch as are, guilty of n | 


Fad. a aA oo @ar . ac at. 


I» Go Wo og. 


* 


e 3 N j 


_.._ .- 
bringing home of Erroneous Books f, and Tit. 4. 
the Trou blers of # hurch-men s Crafts-men I 
who wrongouſly refuſe to, fulfil the Wark pat. 14. 
which they have taken in hand; verbal A& 16. 
Injuries and Scandals againſt private Par- K. J V. 
ties (c]. | | lj 


Parl. 75 
Une nN 

15. Ir is fit to know, that no Puniſh- 14 LE 

ment left Arbitrary . by the Law to the Par. 11. 

Diſcretion of the judge, can be by him Act 134. 


extended to Death; and that Where - K. I. VI. 


erer the Law appoints Death to be inflig- N. 7: 
ed, the Offender's Maoveables fall to the AS po 

, the Of or he + K. J. L 
King, tho the Law, does not expreſs the par, 3. 
ſame, and tho the Sentence expreſs. not AR 80. 
the. Confiſcatioͤn . Ka 
16..T yz RE ate other Crimes, whereof 4 Lk 1 
the Puniſhment is not reducible to ay, 
of theſe Kinds; and thus Perjury. and 
Bigamy, A gn is a Kind of Perjury, be- | 
cauſe a Man who marries two Wives, breaks 


| bs Matrimonial Qath). are. puniſhable by, ig 


Confiſcation of all the Offenders moveable Par. 5. 
(Foods, Impriſonment, and Iufam p. Ad 19. 


(c) By AQ 5th, Parl. 1696. It is ſtatuted, That 
* if any Perſon ſhall defraud his Creditors, and 
„fall be found, by Sentence of the Lords, to 
be a fraudulent Bankrupt : The Degree of his 
Fraud, being by the ſame Sentence deter- 
** mined, That the Perſon guilty, ſhall not on- 
” 17 be holden infamous, infamia Furis ; but 
„ ſhall alſo be puniſhed by Baniſhment, or 
** otherwiſe, (Death excepted) as the ſaids Lords 
* ſhall ſee Cauſe, | 


IEK. J. vi. 


2 
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Book IV. 17. DRTORC EAS of Meſſengers, and 
— breakers of Arteſtments, are puniſhable by 
ANY bo Con fiſcation of all their Moveables “; Pbre- 
Ad 118. Hallers of Markets t, by buying Things 
Par. 12. before they be preſented to the Marker, 


Act 150. or before the Market be ' proclaimed, are 


15. puniſhable by Impriſonment, and Confiſ- 
* K. J. VI. cation of what is bought. | I | 
Par. 11.' 18. Ocx ER, or Uſury , which is 
Ad 52. the taking more than the Annualrent 
Par. 14. allowed, or the taking Annualrent before 
_ the Term of Payment, is puniſhed by Eſ- 
Ad 2 4 cheat of Moveables, and by the loſs of 
1 K. j. v. the principal dum; for the Debitor is to be 
Par. J. free from the Obligation, and the Writ being 
Act 15. reduced, the Sum belongs to His Majeſty. 
K. Ja. VI. ö | | : 

Par 2. 19. STBELIONAT, or the making of 
Ad 141. double Rights, is puniſhed by Infamy f, 
J. II. and their Perſons are at the King's Will, 
Par. 6. 20, TE Keepers of Victual to a 
2 l. Dearth, are puniſhable, as Ockerers ; and 
. by the Civil Law, per Leg. Jul. de Annona. 


Ad 93. Bribing of Judges is puniſhable by Infamy 


and Deprivation. * Plagium, or the ſtealing 
of Men, is a particular Crime by the Civil 
Law; but is a Species of Theft with us. 
And Thefiboot, which is the ſaving a 
Par. 13. Thief by fining with him, is puniſhable as 
AS 137. Theft . Baratry, or the obtaining Bene- 
K. J. VI. fices from Rome, is puniſhable by Baniſh- 
_ 1. ment and Infamy. Ambitus, or the ob- 
— - -aining Offices by unjuſt Means, is not 


— | 
Ad 72, puniſhable under Monarchy, 


21 By 


ger of the Common-wealth, as ip Trea- 


Caution to Report the Criminal Letters 
indors'd and execute; and the Cautionet 


muſt either enact himſelf in the Books of 


Adjournal, (for ſo we call the Regiſters of 
the Juſticiary) if he be preſent; or he mult 
ſend a Band to be Regiſtrate there, if he 
be abſenr, under the Pains contained in 


the Act of Parliament: And the De- k. . v. 
fender is by the Letters commanded to Par. 4 
find Caution in the ſaids Books, within Act 34 


ſix Days after the ſaids Letters are execute 
againſt him; which finding of Caution, 
he muſt intimate to the Meſſenger who 
cites him, elſe that Meſſenger may de- 
nounce him for not finding Caution. 

22. TH Defender, in all Crimes, is al- 
lowed to have Letters of Exculpation, for 
leading Witneſſes for proving of his own 
Innocency, which he muſt Raiſe and Exe- 
cute againſt the Day of Compearance, 
to which he himſelf is cited; for all Diets 


in Criminal Courts are peremptor. And 


there are no Diets allowed for further Pro- 


bation, either to Purſuer or Defender. 


23. Ar L Probation in Criminal Cauſes 


muſt be very convincing and clear, be- 


cauſe of the Severity of the Conclufion : 
But yet ſometimes Witneſſes, otherwiſe in- 
habile, are allowed, becauſe of the Dan- 


ſon, 
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21: By our Law, when the Purſuer Tit. 4 
raiſes a Criminal Summons, he muſt find WV 
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* 
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Book Iv. ſon, or becauſe the Crime cannot be other- 
FYY wiſe proven, as in Hameſucken. 

24. THe Juſtices are the only Judges 
to all Points of Relevancies, and even to 
the Objections againſt the Witneſſes; and 
they remit to ap Inqueſt of 15 Men choſen 
out of 45, to judge what is proven: And 
this Inqueſt may Condemn upon their 
own Knowledge, they being in our Law, 
both Judges, and Witneſſes: And if they 
Condemn, Their Verdict (for ſo their 
Sentence is called) cannot be quarrelled, 
nor they for Condemning; but if they Ab- 
ſolve after clear Probation led, they may 
be puniſbed with Infamy, and Confiſca- 

tion of Moveables (d). 

25. THz Paniſhment of Crimes is taken 
off, either by Remiſſion, which muſt paſs 
the Great. Seal, and muſt expreſs the 

KJ. Iv. greateſt Crime , for which the Remi ſ 
Par. 6. ſion is granted; or, by Indemnity, which 
Act 62. is a General Remiſſion granted by the 
EKing and Parliament; betwixt which two 

+ K. J. II. there is this Difference, That the obtain- 
Par. 14. ing a 7 does not free the Obtainer 
Act 74. f from aſhthing the Party (that is to ſay, 
K. J. V. from repairing his Loſſes) ſince it's preſumed, 
= 3* the King does only diſcharge what belonged to 
_ him, which is, Vindifta Publica; but No 
| | What 


(4) The Convention of Eſtates in April 1689, 
among the Articles of Grievancies, enumerate 

Aſſi ſes of Error; But there is not an Act of Par- 
liament made for redreſſing it. 


# 
N k add 1 
Of Crimes. 


Vindicta Privata : But becauſe all the 
People are repreſented in Parliament, the 
King and Parliament may, by their. 4 
demnity, diſcharge both the one and the 
other. yy 21 

26. Hs who founds on a 2 
knowledges the Crime; but he who founds 
on an Indemnity, does not. 


27. T xs King like wiſe reſtores Men 


ſometimes againſt Forſaultures; which Re- 
ſtitution is either by Way of Juſtice (e), 
finding that the Perſon was unjuſtly condem- 
ned, and then the Perſon condemned is 


reſtored to all that ever he had; and he 


recovers not only his Fame, but his Eſtate, 


303 
what is the Intereſt of private parties, or Tit. 4. 


though tranſmitted to third Parties *. Or, K . vt. 
Secundo, The Sun is by way of Grace Par, 18. 


and meer Favour; and then the Party con- 
demned cannot recover what was beſtow- 


ed by the King upon third Parties; for 


the King 5 recal what was once le- 
gally and warrantably granted to bim. 


(e) Reſtitution pox , moium Ae is 4 oh 


Act 4. 


either in Parliament, if the Perſon was con- ; 


demned there ; or, if he was forfeited by the 
Lords of Jafticiary, by a Review in the uſtics 
Court, or alſo, before the . 1 


. 1 
4 * , ( « 
— 1 ” , * 
4 * 
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F I NIX 


Engliſh Words tes to 3 
ot the Scots Law Words in the 
foregoing Treatiſe. 


A. 
Cereſs, Actrue. 0h 
Acted in Books, Entolled Or Regilred 
Addebted, as "Owing. . 
Adminicles, Proofs or Supporters. 
Advert A Take heed. | 
Advocate, Counſellor at Law. 
Aliment, Maintenance. 92 1 
To Aliment, To maintain, or diet. 
Annualrent, Intereſt. | 
Appearand, ' Apparent, © 
Apprifmng, © The adjudgi ing af * an Eftare n 
| | to pay ebts. FA 
Aſcrive. Aſcribe. - 
Aſilzied, 3 J Acquitted. 
Avail, 5 925 Value. 
Ack band, "Giunterbiind. 
Baillie, Bailliff, * 
Bairns, . Children. 
Bairns Part of Gear, A Child's: Portion, 
Band, Bond. 
Bhodwits, 1 2 of Blood in G 
rels. 
Boll, Four Buſhels. 
Bruik, Enjoy. 


Burſert, 


2 9 


a” Sy, 
Bygone; 


Aption, 
4 Caſi Ow 


Caution, 
Cautioner, 
Cedent, 
Chamberlain, _ 


Cbamber lain Court, 


Chancellary, 
Coalheug 55 
Cognition, 

Cogno ſce upon, 
College f Juſtice 
Colluſon, 
Commi ſe — 3 


Compears, 
Conductor, 
Conqueſt, 
Con ſignatar, 


Crop, - we 
D. 


D* 
Decerned, 


Declarator, 
Decreet, 


Deforce, 


5 Tale Cognizance o 


VUnderhand Agree 


 Purchas'd. n 
A Conſignet, he that cons 


7 . 
% © 


"YL, , 


3 of OY 


Poor Stholars. 
Bypaſt⸗ 


A Writ tor taking A Man? 

Rights or Perquiſites, due to 
thoſe of whom Lands are 
held: 

Seltz 

Bondſman. * 

He that makes a rant | 

Steward. 


* . 


Steward*s Court. 8 
Chancery, 1 


Coal-Mine: 


Inns of Courr. 

ment. * 

Official, or he who holds by 
ſhops Courts. * 

Appears. 

Hirer. 


— 


ſigns. 
Corn. 


Diet 


Decreed, or th oth” 
A Sorr of R in Law: 
Decree. or Sentence. 

To - oblige one to defiſt by 


Force, 


Defunit; 


"of 


Defun?t, 
De nuded * 
Deputes, 


Deſuetude, 


| Diet, | 


Diligence, 


Di ſcontigue, | 
Diſpon d 
NT Di halasie, | 


Divot, 


Dole, 


Donatar, 
Doted, 


Heiring, 


the, L 


Ear, 
Emption, 
Enormly, 
Eſcheat, 

p Evitt, | 


Evideiuts, 


Evite, 
Excambion, 


—_— 


Ai leieing, 


Fang, 


Tp TX in the Fact. 


As Euplanation of Srots Words. 


Deceas d. 

Diveſted. 

Deputies. 

Diſuſe. 

Time of Appearance before a 
Court. 

Putting of a legal Sentence 
in Execution. 

_ Separated. 

Align d. 

- Diſtreſs, 


Green Turf for covering . 
Houſes. 


* * 


Deceit. Tons 


. | 9 


Coliform or KEY 7 Coon | 

An Addition. | | 

Solicitor or Procurer. 

Buying. 

Irregularly, Exceedingly. 

Forfeiture. 

Affect or deſtroy. 

Evidences. 

Avoid. 

Exchange of one Thing for 
another. 9 

Exerciſe. | 


Failing, 


f & B = OY <P bay yy oy og you oo ko PA, a 


Fra, 


for 


Feat, 


5 aun, of Scots Words. 


Feal, Green Turf for Hedging of 
Incloſures. 5 
Har of War, ” 'Warlike Poſture. 1 
To Fence a Courts To hold a Court in the uſual 
Formalities, as in the King's 
Name, Cc. | 
Farm, Corn or Meal paid to the 
| . . Landlord for Rent. L 
Fick, Exchequer. 
Foggage, Graſs which grows after the | 
| F - mowing of Hay. 8 
| Frefaulture, 4 F orfeiture. x 
Fortalice, A ſmall Fort. 
Fray, Falſe Alarm or Tumult! 
G : Land belonging to che Mints 
_Rerof each Parin. 
G oods 7 | X Cattle. 3 
"= FE H. . 4 
Abile, Able. 466 6 1 504 
Heritable, Hereditary, + 04 
Heretor, Freeholder. 1 
Heretrix, _ Heireſs, ＋ 
Heritage: | Inheritance, FI 
Hiſt, Army. * 
Horning, | Outlawry. : 
Hounding Mi Setting on. 
Diot, Fool. 
1 Impreſtable, Not to be ta; 
Inſeft, Having a legal Right, 
Intented, Formed, | 
Jnterdittion, A diveſting one of his Power: 


2 J.. 


Intromiſſjon, 
Intuitu, 


Fojfimg, © 
Fuſtice General, 


Dk 
Kilu u, 


L. 


Aborroum, 


Les d, 
Leal, 


Libel, 
He Libles, {43 


Liferent, lis fy 


Lint, 
Liquid, 
Loches, 


Lords of Sei Jon, 
— * 


Man ſe 7 
Mail, 
Modi ſied, 
Moor, 


Multure, 
Mureburn, NY 


Imious, 
No oa, * 


Legatar, 


Fix d, aſcertain'd. 


Judges. e e 
Regulated, aſcertained. 


Heath. 


Burning of Heath. 
„ 


4. Explanation of Scots Words. 
Intromettors, 10 


Thoſe who intermeddle. 
Intermeddling. 


With Regard or Reſpect to. 


Enjoying. 


Lord Chief Juſtice. 


Known, 
The drying of Corn e on a 


A binding to the Peace, | 


Injur d. 
Honeſt. 


in Legatee. 


. or Indictment. 


He informs, or ſays. 
An Annuity for Lite. 


Flax. N 
Lakes. 
Misbehaviour. 


Miniſter's Houſe. 
Rent. 


Toll paid for grinding to 
the Milla. 


Too much, 
| Notary. 


Notour 


4. Explanation of TOY 


Neotour, 9 4 Known. 
Nerous, Wei gary. Boys 4 
Onan, T7, ook KAY'S" 
3 . e 
Eremptor, Peremptory, d. >. 140d 
Pleniſbing, Houſbold Furniture. 952 
Poynding, Diſtraining or Keirin. 4 
Preſcrive, P Preſcribe. >," 
Procedure, Procedure, Proceſs, S, or Trial 
_ at Law. 
Proceſs, | $row ol Naum 
Propone, P ropoſe. n 
Pupils, Minors. 
WA R. . * 
Ate, A Proportion, or 
L Recognoſce to a eee ; 
Superiour, Return to a Su perior; · 
Renal Royalty. | 
Relaxation, Releaſing or Ac itring. 
Relevancies, Sufficiency, Satisfactory. 
Relevant, Sufficient. + 
Relift, Rev, =” 
Repledge, | Replery . . 4, M88 
Repone, ore. | oo 
Reprobate, Reject or Conde. 
Refik, ERetract or go back from. 
Reſtand, Reſting. ET 
Rouped, Sold by way of Auction. * 
Numing, Aſſigning of a place for Car N 
9 tle to feed on, ö 


U 3 S, hee 


An Explanation of Scots Words, 


8. 880 
Eſſion, Term. 1 
I Signet, ' King's Seal. | 1 
' Skaithleſs, Free from Damage. 
Sown, - A Horſe ot Cow's Grals. 
Spendthrift, An III Husband, a Prodigal. 
Spuilxie, Waſte or Devaſtation, I” 
Stipend, Benefice. 4 
Subſcrive, Subſerib or Sinn. U 
Summar, Short, or without the uſual 
* Form of Law. | 
Summonſes, Summons. 
Three Sung, Three Days. 
/ of | 
bled, Laid before. 
Taciturnity, Silence. 
— caſes. 
- Tackſman, Leſſee. 
Tailxie, Entail. 
Teind Bear, Tithe Barley. 
Teinds, Tithes. 
Teſtament, Will. 
Theſaurer, Treaſurer. 
Theſaurary, Treaſury. _” 
Thirl, To be obliged to grind at 
= ſuch or ſuch a Mill. 
Thirlage, Such an Obligation. ' 
Thole, Endure. 
Tocher, Wife's Portion. 
Tranſumpts, Tranſcripts. 
Tutor, Guardian, 


V. Pail 


An Explanation of. Scots Nerds. 


Aiks, Is Vacant. 
Vaſſal, One who holds Land from a 
 ' Superior in Feu, or on 
Condition of ſuch and ſuch 
Services. | 1 Ji 
Vendition, Selli ing | N. 
Victual, | Corn, Neal, and Ma 
Uplife, © | W. et Collect. 


| 
Adſet, Wedſer, Mortgage; - 
Mongous. VWrongtul. 


£ 


<>, 
e 


be numerical Letters denote the 


— 


* AL N 
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eee x \ SL bo - 
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PYOOC SOC SARS 
vv 


e 


f 


a INDEX, of the MATTER: 


Book, the 
frſt Figare directs to the Title, and the follow- 


ing one or moe guide to the F or See. 
| Cceptilation, iii. 4 6 in Implement, 


. I 6 See Vear and Da FE 
Acceſſory, ibid. or Reverſion, 1 


Acts of Parliament, 1. 19 1.33 Admipiſtracor in i" See 


—Sederunt, i. 1 9 fy Fath . 
=—Indemnity; iv. 4 25 A _ il High, I, 2 10 3 11 
22 1. 7 7 nferior, 1b. 
Aing profitably, iii. 3 23 Tolrery, a Cauſe of Divorce, 
Actions, iv. * 1 i. 6 17 
Real, ibid Simple, iv. 4 12 
>——» Perſonal, #b5d. I Nortour, ib. 
— ordinary, ibid. & 3 Advocati Eceleficrum. See Patron, 
——  Reſciflory, — 0 28 of Cauſes to the 
— Preparatory, : 7 on, 1. 2 
— icial, ib. Around 227 ibid. 
| ——=Bons Fidel, & 11 _ Egritudo, iti 8 40 
ric Juris, ib. ; Emulatio vicini, ii. 12 
mn Rei Perſecutoria, 5 12 Figs and Conſanguinity ia 
endes 8 13 Iudges, i. 2 11 
. 5 „ in Marriage, 1. C 5 and 17 
———Privileged, 5 26 Agnates, i. 7 4 
— Civil, 5 16 Aliment, i. 6 10 fi. 3 4 11.9 45 
Criminal, b. Allocation of n ii. 10 17 
Uaritime, i. 311 , 1Allavio, ii. 1 6 : 
———Confiſtorial, 1. 5 18 Annat, i. 5 15 16 
is Fadtum, 4 114 Anni utiles. See iennium utile, 
- Subſidiary, 2b. 5 4 Annualrent, i. 2 34 and 5 
— DF ef 4, i. 7 8 ä — dF. Minor's Mon + 7 28 
directe, 4 n Duty ereof, i mh 
See Summo 


Adjudication 2 firſt effectual * of Teinds, ii. 10 


0 
one, ii. 12 11 Annex'd Property, i iii. 7 ty 


Partial, ib, 5 13 and 14 * Deliber andi, iii. 8 28 & 29 


—— Total, '. 
e Cauſe, 5 1; Appannage of the Prince, i. 3 


* 


A P Br 


Apparent, Heirg,li $28 & 29 30 
vileges, ib. 


. —breaking thereof, iv. 137 


4 N D. E 


m ode, ii 3.25 ili, 


cup — > ares i. 4 4 — ii. 8 30 in the 
A ir See W Notes, 

everſions, —of tacit Relocation, . 6 7 
1 iv2g” 8 . 10 19 
—their Decreet, ib. 85 | Blench-holding, ii. + 7 5 &8 
Arbitrium boni vir, iii 3 * * — Duties t hereof, 1b * 
Arch-biſhops. Seg Piſhops, Bills of . Ze, 5 25 Ali. 36 
Arles or Earneſt, b. 81. - Biſho 45 ro 12 14 
Arreſtments iii. 6 2 and 3 Gel Bloodwir wity * their Fines 14 
A rheir Competition, 5 987. 2 


— 


A Wen, x 124i 45 iv. 111 
Articles Lords thereof, 1.34 Bonds of A 1. 715 
Aſcend ants; iii. 8 8 | , —= Tailzie, ini. 8 18 a 
Aſſemblies i. 5. 1 J  —f Provifion, ai on hs 
Aſfignations, iii. 3 1 & 2 3 &c., Borrowing Money, Hi. I 7, 
Voluntary, 15. & it. 3 32 e 4 Parl. 33 
— Judicial or Legal, $ 7 For ſerving a Tutor in Law 
Aflizers iii. 7 8 Ses Inqueſt, \ ro 2 Pupils. 7 4 To an dies, 
Afithment iv. 423 . 5 14 For kenning 4 _— 
Aſtriction ii. 9 19 & 20-530 dow?s Terce, ii. 9 171 For 
Avail of Matriage ii. 3 _ d nial Parl. Iii. 7 5 
1 ving Heir, tit. 8 * 15 


: urgh, i. 4 4 
B. 1 — ge-holding, ii. 4 4 
Ackbond kheir 1 fluence 5 wy 
B — real if Rights, i331 = | | Buying and $ ling. e er. 
Baillies i. r tion, 
— of Bailliaries, ib. ' ve 
———Sewartties, b. . f 0 * Anons, and Canon Lav, 
1. 1 


8 3 N * $45 Canon or Feu · duty, i ii. 3 


Ras. -+ that Part, for Seals, Caption after Hotning, 
| Denunczation, iv. 3 4 


2 


Babe, Birr of Gear lil 5 6867 ——Second Diligence, iv. 2 8 


Bannock in Multures, i ii. 9 17 e the Supereonunys 


Bankrupt iv. 16 11. 3 

n Lands, ii. 12 21 Cute at Neo. of Charters 
and ae + Is 3 5 ; 

Barony, ii. 62: 11. 9. 2 1 A Uuacrative, 15. | N 
Barons, i. 2 i. 4 7 2 nerous, adequate, ii. 39 
Baſtard y, ii. 10.3 IP 2 near in 
Baſtards, "IP 5 14 | lent, iii. 8 37 

Blackward. See: «rd, Caution in Rep ang. is 4 ks 
Blank Bonds, iii. 3 0A ——by by Tutors: 


7 


Benefices, i. . * See Spi- 17 3 467 — 


3 ante r „„ 03 


——— 


241 . C 


= "3 98 "i 5 
Caution by Liferenters, ii. 9 45 Cloathed with Poſſeſſion. Seg 
w—by Tenants for violent Poſſeſſion, IN | 
Profits, ii. 6 11 | Coexecutors, iii. 9 16 

in Law borrows, iv. 130 Cocautioners, iii. 3 27 

by Purſuers of Criminals, Cohabitation, and reputed 
iv, 4 21 married, i. 6 6 wa 


by Superior and his Do- Collaterals, iii. 8 
natary, ii. 4 Collatio Bogorum, its 9 II 1 


Cautioners for Sums and Facts, Collation of Benefices, i. 5 9 

conjunctly and ſeverally, iii, College of Juſtice, . and. their 
3 26 their Relief, 5 2 | _ Priyjleges, i. g 12 i. 3 78 
Certification in Improbation, Collegiate-Kirks, i. 5 6 

iv. 135 | | Commiſſaries, and thoſe of 
Chancellary, i. 3 3 iii. 8 30 FEdinbwgh, i. 5 18 19 
Chapels, RES Chaplan-, Commiſlioners for Shires 

ries, i. 5.6 | Burghs to the Parl. i. 3 3 
822 of Biſhops, i. 34 Commiſfoner from the Kin 

arge to pay, the Effect of it to a National Aſſembly of 


on heretable Bonds, ii. 2 7 the Clergy, i, 3 1 1 
Charge againſt a Superior on Cotmmifliongrs of Juſticiary, 

Appriſings, ii. 12 8 17 i, 3 9 7 
enter to the Superiority, ——of Theſaury, i, 3. 10 

in. 34 _ - . Commiſſion for Plantation of 
— „o enter Heir, ii. 12 15 - Kirks, and Valuation of 
Charter, Original, and by Pro- Tithes, i. 5 17 

greſs, ii. 23 _ wth Commixtio, ii. 1 8 ey 
ef Refignation, 1b. Com modation or Loan, iii. 1 8 
— of Confirmation, ib. Compenſation, iii. 4 7 iv. 3 3 
— f Novodamus, 8 4 Competent and omitted, iv. 3 


Churches. See Kir ks, tg n 5 

Cireuit- Courts, . 9 Competent Judge. See Jud 

Ciſtertian Order of Monks, ii. Competent Stipend. See Sti 
Competition among Creditors, 


10 7 | 
City Servitudes, and their ii. 3 29 ii. 7 3 1.128 iii. 3 


Kinds, ii. 9 367 8 Ce. 9 üi. 6 7 8 
Civil Law, i. 17 Compleat Diligence, iii. 3 9 iii. 
Civilly dead, ii. 3 25 6 5 11 ? 


Civiliter & non judaice, ii. 9 33 Compoſition paid to a Su 


Citation, its Effects, 11.112 ii. rior, ii. 22 17 ä 


517 1.7 7 iii. 9 23 iv. 110 Comprifing. See Appriſing, 
Claims to Arbiters, 2 39 Compt and ! 78 
Clauſes in Charters, ii. 3436 ii. 12 9 : 
278 Sc. ii 3 22 Common or Civil Law, i. 17 
A rritant and reſolutive, ii: Communis Stipes, iii. 8 9 

5 15 sii. 8 16 17 communio Bonorum, i. 7 
—_— Reverſion, ii. 83 - Conclufion of a Summons, iv. 
of Relief, iii. 3 27 1 21 A ee e 


ef Warrandice, ii, 3 9 10 Concurjus aue iv, 2 


11 1243 mation 


ii. 7 5 | 4 60 
aments, iii. 8 11 


— 1 1 


Confiſcation 


d Confuſion "of Thin 1.18. 
3 * 
Gon Rights, iii. - of 9 - £5 
» Conge 104 Nee 32. 
a Con ju ang conſi dent "za 
| rnd Bie. See bh 
5 Conjunct Fie. See Fiary, 


— it afcends, iii. 8. 11 
Con 
Conſecutive Precepts againſt 
Superior, iii. 8 334 
— Diſcharges. See Apocha. 
Conſent of a Superior, to a 
Cat Deeds, 1.54 4 
Conſent de futuro & * 63 
—— in Marriage, 1.6 11 
— f Tutors and Curators, 
i. 7 9 &c, 
Conſenſus non coitus facit Mari. 
monium, 
Conlecration of Ohurchmen, 
* 5 14, its Effects, | 
tion of Money, ii. g 27 
ogpatio Affairs, i. 5 18 19 
contra of Property and 
Superiority, ii. 7 14 
Conſtables t cir Office, i. 3 10 
Conſtituent iii. 3 20 21 See In- 
Conti of Servitydes, S 
onſtitut ion itydes, See 
Servitudes, 
Conſtruction of Law makes a 


regiſtred - Writ, a Decreet, 


ij. 5 23 fl. 11 2 


Contiguous Tenements, i ii. 3 17 


Contingency of Blood in Mar- 


riage. i. 6 5 17 
Contracts their Kinds, ü- 3 
6. 
Contravention of Lawhor- 
rows. See Lawborrows,” 
pr bod Tailzies, 38 it 


tumac irs Pine, 43 
vents, in their Place kame 
the Titular. 1.35 


E E 


nfirmation of hes, i 1 4 1 tn 1. 
Fox * 4 Convocation of i 1 Clergy, 1 


anguinity. See Affiniry, 
a2. Criminal Judges, i. 4 9 
ADE n LV. 4 21 


Y - 


me" 
& 


3 1 1.3 


ii. 7 1 i- 413 Council Privy, i. 3 6 


Courteſy of lent, 7 5 16 
ii, 9 

— Serviruges. See 2 
vitudes, 
CouressSupreme, Inferior, mirt, 
i. 2 10 

Crimes, their Kinds _ pu- ; 
niſhments, iv. 4 1 2 SG. 


2 


culpa lata, levis „ e., 
Ii. 18 TR 


Cumulation of Adionsiv. 138 
Curators, 1. 7 7 8 e. oo Tu- 


9 


Cuftola, coca. its Force, | 
3 1. 10 
— . as ſmall Cuſtoms, 


u. 53 : 
. e 
Das; and Intereſt - ii. 


23 iy 12 


| Damage extraordinary # an b | 


iv 1.1 
Deads 
Death- bed Deeds iii. 8 40% 
Debitor non rh don are iii. 


Dalaas, fundi ii. 44 ii. 5 21 is 
8 1411.10 18 20 


art iii 98 


Debts muſt be paid before Le- 


cies, iii. 9 17 privileged 5. 
| - they muſt. be liquid for. 
Compenſation, iii · 47 

Decime garbales, ii. 10 6 ite 
Tithes 


Deciſions of Oe Lords of Set- 


tion, i, 1 10 N 


Detclafaters of Eſcheat, 1 
Declararors of Calualities, ür 


, 5 37 iw. 1 MS. gp + - + 


— 
£ — 


8; N. 8 
2 for Sale of — or Execution of Law in- 


Dn Lat 55 I 718 
— Of Tithes, 25 10 16 17 
—Axbitral, iv. 38 


—— For exonering Executors, —— Executors, i iii. £4 20 


i. 9 22 
m——_Cognitionis Cauſa, ii. 12 1 
—— For Debt, and how exe- 

cured, iv. 312 C . 
Bonds or De- 
creets, ii. 5 23 ii. 11 2. 
Deeds prejudicial 0 
zii. 8 6 23 a 
V ratuitous, iii. 821 
——- Equipollent, iii. 8 * 

— i. 6121.75 


Deforce ment, iv. 1 428 
Degrees of Kind red 

- Marriage, i. 5 
ln being Judges Superior 


or Inferior, i. 2 11 


2 in giving Teſtimony; 1v iv. 
2 8 


Delegation of one Debitor for 
another, iii. 48 ö 
Delivery, fee Tradition, 


Denunciation, or putting to. 


the Horn, ii. 5 2232 
— of Lands to be appriſed, 
ii. 12 2 7 | 


| Depoſi tation, iii. 1.11 b. 
A? Jud 

ity ot a ju 123. 
Decelicion of hs bes 110 
ö 22 or or ee 2 6 i, 

20 
* K 3 3 

in Writs iii. 2 4 N 

— Of Rights - 


Deſtination of a Sum, il. 2 6 
"111.820, 


Deßgnation of Glei Glei 
. Writer and 


— Principal and Cautioners 


choat or compleat, iii. 67 rt 
Diligence or Carefulneſs of De- 
Ars, 111. I 11 ; 


iii. 
— n iii, 3 13 
— Partners, iii. 3 10 5 
— Creditors WY 4 Pledgy 


iti, 113 


* 


another, — Tenents, iii. 


— Tutors or | raters 


| Negotiorum Geſtor, 111. i 
| 0 Ordinary and — 1 


222 BE 


nary, Mi. 3 4 13 
=. We 


Di ation of a Superior, ii. 


DiſeGnti ous, ii. wm 
Biſeu ging kiel, 1. J 926 


„ . 


in Obligations, iii. 323 
— Suſpenfions, iv. 1 29 Ive 


Diſpenfing the of 
Courts 1. Vac 1 
n Proclamation or * Fans, 


_ dn e, 1.6 6 


ery of Wrirs, iii. 
* ; 
Dif defin'd, iti. 5 1 
3 —— of eee ii 
8 22 
Diſſbijution of Marriage, 1.615 
— 8 Obli 00 17 5 1 Ges 
Ditch, to act Ai Vatrandice, 
2 3.9 10 c. 


aaa y, il. 818 


ar, Succefſion i in Land, ii Diviſion of Rights and Things, 
pier before the Py. Council = — or Moveables between Re- 


are peremptory, i. 


Pa 


and ſecond, iv 28 


+» 44 


lic and Children, iii. 9 6 78, 


igence, Letters for Citation, Es neg 8 


„„ 3 Ys. 


7 N D XR 


Dolus, iii. 111 | == Convention of Eſtates, f 
Dominant Tenement, ii. 15 13 8 
. FH Eviction, fee Regreſs | | 
——how acquire Sr. Excambion, 1i.3 13 
irectum & Mile, = * Exchequer, i. 3 10 ii. 4 8 


I" e ii. Exculpation, iv. 1 22 
oe 1 Pati Son Real, ii. 12 2--16 


ponazary 5 3 e 101 —- petfonal, iv. 3.8 1==5 | 
Executors, qu« neareſt in Kin; 


Donation, how. 58555 the —— oominace, ib. 12 --Credi- 


ET execute dns etiata, ib. 
| KE. M 16 Ditigence of xecutors. 
3 Executor, their Diligence or 
ay or Arles. iti 31 Care, iii. 9 14 15 
-. aſtical Perſons, L5 x their Nh Acceſſes to 
Co arvivors, - 16 b 
Fai ſerv'd fg LEG a Exemprion from Tiber l to 7 
Miniſter, i. 3 9. F Exencitops, + 3 15 liable in ſee 
n 1. E hibi rarer ry ut delberentom, 
Iii. 1 11 . xhibi 
ate Reveriins B 7 | * 
— to Reaſons of Suſpenſion —— ordinary, Iv. 1 10 
* of, " N „ b 3 =. Exeeutore, iii. 
1 2 
Emprion Verdiriga,! 1 1 2 Ex 
Heirs, Iii. 8 30 31 ute? ch 28 1 2 ii. N. 72 10 bs bol 
"By. 1 BY and Haſp and ataries, iii. 9 9 
| els conſt De of A pprifings and 
Staple. Expir judications, iii. 12 49 
— of Tal ii. 3 22 li. 7 2 Extent to Lands Old 1 
to n ces, i. 35 14 - tempor 
E quipollent, or equivalent 4 aca the Bu 1 51 
— Cauſes or Terms, ii. 8 Exrindion of - an Infeftment in 
44m iv. 1 11 Ann i. 817 
Eredlios, of Land n a Ba- De per ea 453 
rony, ii. 3 1 I of O ow 42 
— of Bu bs and n Extorting, ives Bonds | 


R n i. 6 1 
L ii. 5+ * Fe gar EL 1 8 4 


. * Titulars, Lords of E- duction, i Tous, * 15 
Exuber ate 
Errors 4 Suſpenfion of Error, n * 


F. 
Eehear fingle, ii. 3 23 24 iii, Fr appointed by Appri- 


ers, ii. 12 11. 


e, K. 323 235 Fang talen with the F 


os, 3e, 42 


* 


> N D '< S. 


Fathers Conſent to the Mar- 


riage of Children, i. 6 4 


Adminiſtrator in * to 


them, i. 7 17 1 

Feus, their Coottirution.'; ii. 
2 &c. their ſeveral Hold in 
ii. 4 2 &, Duties for them, 
- Payable to the 8 Superior, ii. 
97 - + ec. a 


Fie © and Fiar, ili. 8 00 fo 


Conjunct Fiar, . ii....9... 


Fifch Part * the 8 e _ 


896 2 


x7 ut iv. 48 9 
Full Blood. and half Bloed, 
their Effects, iii. 9 11 


Fraud, Reparation of Damages 


ariſing t ereby, iii. 3 4 
Eraudulent Deeds. 1 11.8 21 Re- 

duction thereof, iv. 1 6 
Fruftu bona fide percepti, ii. 1 12 


2 e 1. 6 3 17 14 e 


11 


Forthcoming of Goods arreſt- 
* 111. 67 iv. 136 


. 
G* Gifs 


br babede: 111. 8 35 
of Caſualities by a 
Superior, ii. 5 38 
of Eſcheat to Behoof of a 
Rebel, ii. 5 39 
Gleib co a Miniſter, i i. 3 12 13 
ay 2 and Silver Mines inter 
RKegalia, i ii. 61 % | 
Graſſum, ii. 6 9 
Gratuitous Needs, ſee Deeds 
—— Offices ſhould not hurt, 
iii. 1 12 


Grounds of Reduction, ſee Re- 


duction , 


08s, 


„Hege a Servirude, 1 


Hasel bin, ly. 1 
Haſp and Staple, iii. 8 33 
Head Burghs, i. 3 7 
Heirs'defin'd, iii. 8 2 Heres in 
mobilibus is the Exer. ii. 2 5 iii. 
8 2 ili. 9 10 of Line or Gene- 
18 Iii. 8 4 13 24 Deſcend ents, 
1b. & 5 Collateral, ib. & 5 Aſ- 
condane. ib. $8 Heir of Con- 
queſt ib. § 11 12. Male ib. 5 
13 of Tailzies, ib. $ 14, of Pro. 
vigon, ib. $ 21. , Fears Fema 
or 2 ib. §S 25. Heirs 
Inſt W ib. 5. 16. Subſtitute, 
ib A Subſt itute to a Sum of 
Money, ib. & 26. Heir Active, 
ib. § 7. Paſſive, ib. Ap pparent, 
ib. § 28. of entering Heit, ib. 
5. O. Mutual Relief of Debts 
tween Heir and Executor, 
„ 25. An Heir is one and 
* the e. Perſon with the 
DAWES How far all ſorts of 
Heirs" are liable, iii. 8 26. 
Heirs of Prelates, iii. 8 10. Of 
Barons, ib. Of Burgeſſes, ib. 
Heirs whatſoever, ii. 10 8 
Of Heirſhip Moveables, iii. 8 
10. Hereditas Jacens. ii, 12 15, 
ſee Succeſſion. 


Hetirabſe Rights, or Moveable, 
ii. 2 5 quozd Fiſ & Relict am, ib. 


quoad creditorem aut Bebitore m, 
ib. $ 10. Heritage deſcends, 
lit. 9 11 

Heritor, his Power and Juriſ- 
diction, 42 11, his Obli ga- 
tion, as to Kirks,i. 3 11 +, 133 
ſee Vaſſals 

Holden and reputed married, 1. 
® 5 ii. 942 

Holding of Lands, i. 4 1 266. 


. Groſs and ſupine 2 Holograph 1 iii. 2 4. Pre- 


ſee Negligence 


{eription 


4 


1 N D E . 


ſcri f, iii, 7 12. 
7 e *eſtament, iii. 


omologation, Iii. | 
Homolos (Letrers 01 11 3 23 


Husband cannot renounce his 


Mariti, 5 67, muſt pay 
er Debts, ib 88, and Ali- 
ment her 8 10 
Hue and Cry, ſee Sheriffs 
Hypotheck tacite, which a 
Landlord hath of his Te- 
nants Goods, e 
x I. 
Diots 'cannot Mary: i. 4 3 
cannot make a Teſtament, 
iii. 9 3, ate under Tutory, i. 
7 17 
Inor anti a fatti & juris, ili. 1 13 
mediate and mediate Su- 
perior, i 


. demon of Thir- 


lage, it 927 
Impignoration, ſee Pledge”: 


Impoſſi ble, ſee Obligations 


Impotency in either Sex — 
arriage, i. 8 17 
Impreſtable, iii. 3 29 
Improbation. direct or indirect, 
iv. 1 4 Terms therein, ib, 


Infeft ment by age 13. 9 
——or Appriſings a Adju 
. cations, * 12 68 ; 
Inhibition defin'd, ii. 11 1 4 | 
Ground and Extent, ib 823 
how W- and when re- 


. Fi 
Inhibition of Tixhes, ii. 10 19 


In Mora, iii. 3 a 
Innate Inſtinct, i. 14 . 


Innovation, what i it is, iii 48 
not preſum'd, ib. by 8 

Inqueſt, iii. 8 30. Ses Alſizers, 

Inſtance firſt a ſecond, iv. 31 
See Juriſd iction, 

Inſtitors, how far they oblige 
their Prepoſitors, Iii. 3 20 


1. In Solidum to be liable, 1. 7 19 


iii. 3 21 iii. 8 26, ili. 9 4 
Inſtitution of Miniſters, i. 3 ? 
"Inſtructions to the Comm 

i. 5 19 

dada of — Its 

. 7 c 
ef Seafin, ii. 3 14-—I7 


of  Refignation, ii. 7 14 


of Interruption, iii. 7 20 In 

the Now it muſt be tegi- 

ſtred, ibid. | 
Tatention. See Deſign, , 
Interdiction voluntary, i. 7.15 


In Commercio, Things reckon'd © Judicial, ib. their Effect, ib. 


or not, to be ſo, ii. 1 A 5 
9 Rights, ii. 9 11 
how tranſmifſi ble, iii. : I 

Incumbent Miniſter, | 
Indebite Solutum, iij- 1 15 
Indemnifying the Guile of 

Crimes, iv. 1 25 


Infamous Libels, the Puniſh- / 


ment of the Auther, iv. 1 12 
Infants can neither marry, i. 6 3 
nor make Teſtament, iii. 9 5 
72 baſe and publick, #. 
Inf; — of Annualrent, ii. 5 
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3 civili & judaica, ii. 
9 33 

Interru ption of Preſcription, 
iii. 7 20 via juris & fats, ib. 
in the Notes 

3 ption of bona Fides, it 

* | 

Intituazina of Afignations, iii. 
5 3 how ſupply'd, ib. $ 6 

— of blank Bonds, "> $8 Ju- 
dicial Conveyances, need not 
be intimated, ib. & 7. 

Tnrromiflion vicious iii. 9 23 


& ii. 8 14 15 16 hen neeeſſary, & Cuſtodia C 
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Inventary of a Minor's Eft 
made 95 me W and Cu- 
2 1 
of Tekatorn Eſtate, 
made by the Executors, iti. 5 


* re 
| Javentiqn, a Way of acquiring, 


11. 1 10 


Joint Tack-duty for Stock and a 


Tithes, ii. 10 18 
. Jour Probation in a Valuati- 
n of Tithes, ii. 10 3 
Jolature, original and additio- 
nal, how infeft in it, and 
made 1 Il. 7 11 
Is in general, 1.2 2 11 
at Qualifications, ib. & 8 


x Depute and PE, ib, 


nferior. 1. 4 1 Oc. 8. | 


i. 5 17 18 1, ſee B. 1. 1. 
ö 3 Criminal, 1. 3 9 Maritime, 


Mar Aion defin'd, i. 2 2, its 
$3 Cum ulative 


Nr 
b. 5 2 ib. & 5 How 
founded, 2b. 5 6, 4 
zb. 57, Supreme, 5. § 10, In 

feriors, ib. mixt, ib. 

s Coon, Ii. 3 2. 

er in Rights * 

Purchaſes, iii. 8 24 | 
— in wy Office of Executors, 
Bb 7 =, [ 
"Jus devolutum of Patronage, i. 


5 8 

8 66 7 
— Relifte, ib . 8 16 
— i. 3 9 


3 ii. . oh PRE 
Jus Repre ationis in Heri 
* iii. 8 9, but 33 
Moveables, 125 9 mn 

— Sanguini . 9 
Jos — 1. 1 4 Cenium, 


ii. 9 1 
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3 Civil or "Municipal, #, c 
3 4 2 8 0 of 
Scotla 1 101 
Non Screptum, ib. PROS, - 
Pr eventions, 1. 24 
2 efitum fiſes in Caſuatity of 
Eſcheat, ii. 
Juſtice dend, 1, * I, 1 Material 
Juſtice in the Canon Law, i; 
1 8, is to be followed by Ar- 
biters, iv '9 
Jaſtice-Gene-41 Deputes,Com- 
miſſioners of Juſticiary and 
* i. 39 


n Peace, i. 49 


K. 
K rs 2 a Widow to her 
Terce, ii. 9 42 
King, inn and Fresgr- 
1 10 i, 5.12 iii. 10 2 
King's Eaſe in Tithes, ii. 10 11 


Kir and Market, iii. 8 40 
Kirk's Menſal and Patrimonial; 
i. 5 10. 
Knaveſhip in Thirla ii. 9 17 
Knights Templar or tt, Job; 
ee, 55.4 
b. 


Aſt Heir, ili. 10 1 2 
Law borrows and Con- 
2 iv. 1 30 
defin'd, i. 1 2 Diviſion 
r. 3 3: 
Law of Nature, i. 1 4 of Na- 
tions, ib. & 5 Municipal, ib. 5 
6 Roman, $7 Cane, $8 Mu- 
nicipal Law of Scotland, 5. 9 
our written Law, ib. unwrit- 
ten Law, $ 10 Declaratory, 11 
Correctory 14 Favourable 15 
The Office of a Law 12 How 
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Legacy defin'd and explain'd, 
11 Legacy of what is 
1 - mu 5 | 
egacy ſpecial, iii. 9 

Led is Aſſiguation, ſee Sti- 
pend, ſee Reverſion. 

Leges burgorum, i- 1 It 

Legiſtative Power, i. 33 

Legitim, 111.9 6 7 


Legitimation of Baſtards, i. 3 Major ſucceeding to a Minor; 


1, ſte iii. 9 5 ili. to 3 4 


Liege Pouſtie, iii. 10 3, fee 
Death- bed : | 

Læſion, ſee Minority, 

Looſing of Arreſtment, ſee 


Arreſtment 4 
Libels, ſee Claims, ſee Sum- 
mons, 4nd infamous | 
Liable in ſolidum, 111. 8 26 pro 
rata, ib. fee Tutors and Cu- 


rators, ſee Inſtiror and vi- 


tious Intrometters. Liable 
in valorem, iii. 10 2, fee 
Heirs of Proviſiou. Liable 
ſerundum vires inventariz, if 
Heir, iii. 8, 37, and Notes 
there, if Executor; iii. 9 14 
Liferents by Conſtitution, ii. 
9 37, By Reſervation, ib. 5 
3. By Law, ib. $ 40, to the 
End. ſee Eſcheats, ſee Tacks, 
ſce Infeftment Fi 
Litigious Matter, IL 5 4 
Living Child, i. 6 15 
Loan, commodatum, ili. 1 8 
Locatio, Condattio, iii. 3 3, 
Tackes 8 
Lock and Bannock, ſee Knayc- 
ſhi 3 
Logs dene, of i 
Looking Arreſtments, iii 6 5 
Loſs and Gain among Part- 
ners, iii. 3 7 8 9 | 
Lucid Intervals, iii. 9 5 _ 
Lucrative Cauſe, ſee Cauſe 
—— Succeflor, iii: 8 37 
Lucy atus ex Marr i monio, 1. 6 8 
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ſce Miniſters, i. 5 9, 
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1 | M. > 4 a 
M "afpretiate, Executors, 

111. 5 16 | 
Male a ili, 8 13 
Malitia ſupplet atatem, j. 6 3 


Majority when it begins, i. 7 


13 ile 4 


ii. 12 4 
Mandate, iii. 3 
- tacit, ib. 


S 15 16 17, How Man- 
dates expire, & 13 


Manſe of a Miniſter, 1, 5 124 


Marriage defin'd, i. 6 1, Re- 
quiſites, ib. & 3 4, Who 


can marry, 5 5, Regular or 


ſolemn, Ciandeſtine and ir- 
regular, $ 6, How diffolved; 


$ 15, Avail of Marriage in 
Ward-holdings, ii. 3 10 +1 

Maſters of Ships, their Power 
to oblige the Exercitor, 11is 
3 19 | 


Medium concludendi in a Su 42 | 


mons, iv. 1 


- - _- 4 
Members of the College of 


Juſtice, i. 2 12 
Menſal Kirks; i. 1 16 
Metus. ice Vs. et tee 
Mills, ii. 9 16 17 21 22 23 24 


ſentation, Collation, Con- 


ſecration, and Inftittition, ** 


their competent Stipend, 
11, Miniſters Manſe, $ 124 
Glebe, 5 13, their Entry to 
the Stipend, 
from it, $ 14, Miniſter 
pend iary & 
Minori deg nd 
ing thereof, i. 7 1, Priv# 


lege thereof, 8 11 12 
x Minor# 


11, Expreſs 1 
» b. § 14, General or. 
Special, ib. 15 Diligence of 
Mandatars, $ 13 their Power, 


their Pre- 


and falling 
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inning and end 
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Minor's Power in chooſing 
Curators, i. 7 7, their Pri- 
vileges i in many divers Caſes, 
3. 7 5 1012 li. 12 4: As to 
make Teſtaments withour 
rage i privileg. 
Modi ti vilege 
thereof, 1 7 18 , 
Moleſtation ( e of) 


li. 10 7 1 

Vn * of 1 it. 
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Moan mor tua. ib. 

Moveable Rights, their. Diffe- 
' rence from heritable, ii. 2 3 
of Succeſſion in them, iii. 
9 t Sc. 

Moveable Heirſhip, iii. 9 10. 

1 Poinding, Summons, 
Iv. 1 

Multures, " Taſucken and Out- 
ſuc ken: 1 Wo 18, Thirle Mul- 
ture, 10 275 
bb. "The 'Q Le 5 25 
ture, etexrm 2 
of abſtracked Multures, $ 31 

Municip a! Law, 
Sued, ib. 58 9 

Murder under Truſt is Trea- 
ſon, iv. 4 6 

Mutilation, a Crime, and Pain 
thereof, iv. 4 1 C. 

Mutual Contracts, iii. I 

Mutual Relief among Cauti- 
oners, iii. 3 27, between the 
Heir and Executor, iii. 9. 25 

or borrowing, iii. 17 
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N' Poſſeſſion, ii. 7 6 
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tt. 

* 1 Intromiſſion, ne 
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N Voice i in Parliament 
and „ is 


Multure 


E X 
Part of the Royal Preto- 


garive, i. 3 3 1. 5 "pq 
Nun 3 in 
Negligence ſupine and, N 
ili. 
Negotiarum Geſtio, iii. 3 2 
Nel  officium at, 157 14 
Nonadherence, i. 6 17 
Nonentry, ii. 3 17, that which 
4 ſubſequent to the Ward, 
ro 20, of ' Nonentry in In- 
feftment of Annualrent, ib. 


S 19 

Non executa, Executors, ut. 
9 16 

Noviter emergens * venicns ad 
notitiam, IV. 3 

Novodamus in Charters, ü. 3 4 

Nullius Res, ii. 1 10 i. 10 1 

Nuncio non datur refcrenti de officio, 
iii. 6 10 

Nuncupative Teſtaments 8 
ad mitted 2 lui. 9 2 


Ath of Judges, i. 2 8, of 
of 0 "TI [and Cutators 


7 3 

Oarhs dicited from Minors, 
1. 7 9 Executors make In- 
ventary upon Oath, 111. 9.15 

Oath in Supplement, iv. 2 3 
of Calumny, 4 in Litem, 5 
fimple and qu ualified, $. 6 

Oath of a Wife in Ratifica- 
tions, a f 

Oath in Divorces, i. 6 17 

Obligations Natural and Civil, 
iii. 1 3 

— ex contractu, vel Ju, iii. 
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iii. Cautioners. The 


ſubject Matter of Obligati- 
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3 28, impoſſible ab initio, 
or imply, or ex eventu vel 
e, ib. and & 29 
tions for Sums, or 4d 
2 p aſt adam, iii. $ 25, 
a Principal and Cautioner 
5 the laſt Kind, conjunct- 

and ſeverally, ib. of ſuch 
Obligations by a married 
Woman. i. 6 12 13 14 

Obreption, ii - 4 43 

— 2 15 2 6. Ry 

cer, ury, ii 13 2 
fin'd, iv. 4 18. che Puniſh- 
ent thereof, ib. 

0 cers of State are Super- 
numerary Lords — Articles, 


Officials & or Commiſſars, i. 5 18 


A > Meium nobile & Mercenarium Ju- 
kiczo, dicis, iv. 1 14 
2 aim gratuitum non debet eſſe 
t damnoſum, 111. 1.12 
FE Order 6 adſets, 
11.8 7 Appeifings and Ad- 
jud ications, ii. 12 9 
_ of Original Charters and Rights, 
ors, 
ads Actions, iv. 13. 
75 — in Submiſſions, iv. 
n- 
15 . Parliament, i. 3 4 
2 3 
, 5 P. 
6 P de non petendo, iii. 4 2 
ca- 1 de retrovendendo, 1 Us 7 3 
legis commiſſori a in pignori- 
* 
vi Par apber 1. 6 1 
* Parkamenc Members thereof, i. 
iii. 3 How called, ab. or 
toured, ih. Acts thereof ib. 
ry. Parſon, i. 3 3 
The Parſonage, ibid. 
ati-— Tithes, ii. 103 
"or Partners in Society, iii. 3 3. 
-Part and Pertinent, ii. 61 _ 
ble, Paſſive Titles, iii. 8 35 --39 Ub 


Patria poteſt 1. 7341 

Patron, 1. — 6 „* 2 9 
Patronages, ib. 

Patrimony of the Church, 3 ii. 
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affec 


not che Heir, iii. 8 6 
Periculumirei vendita, iii. 3 1 Ge. 


Permutation, iii. 32 
Fo treated in Law, 1. 


— Ecclefiaſtick, 1. Ce. 
— tene i ies. 
— ts, ſee ts 

— nde 3s Wan 
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— Tithes, ſee Tithes 
——» Seryirudes, ſee Servitudes 
Pic and Gallows, i. 3 1 
* — bareditate paterna, 


en of the Crown, i L 4 2 
dge, iii. 1 13 
oinrs of Brieves of Mortan- 
. Celtry, ii. 9 42 111.8 31 
Portion Natural, fee Legirime 
Poſſeſſion Natural or Civil, ii. 
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— of Thirl 

or for Forty Years, Il. 9 27 
— pro zndiviſo, ii. 9 41 
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7 80%; L 
— quin uennia iii. 9 
The Wife of dei fo athed 


with Poſſeſſion, ſce Poſſeſſion 
Poſſeſſor bone ſidei, 1i-.1 12 


Poindi 6 &c, of Plough 
DE 126 


frer Sun-ſer, 
— the Ground, ii. 2 8 ii. 8 


14 iv. 1 33 
— Action of, iy. 1, 24 
Prebendarr Be 14 | 
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Nene iii. 1 10 
eceptio hereditatis, 111. 8 11 36 
Precepts of elare conſtat, iii. 8 32 
— of Seaſin, 11. 3 14 ; 
— On Retours, iii. 8 30 
—  foyr' Conſecutive againſt 
2 Superior, iii. 8 34 | 
— for Poinding,'ii1. 6 9 
— for Arreſting, iii. 6 3 
Praces & Lachryme, 11. 4 10 
Premonition, ii. 8 7 
Preparatory and prejudicial, ſec 
Actions | 
Prepoſitors, iii. 3 29 0 
Prerogative Royal, i. 3 1 i. 3 1 
Ii. 3 20 11-5 12 iii. 10 1 Ce. 
— of the Male Sex, i. 6 7 iii. 
8 5 19 | 
—— of Probation in valuing 
Tithes, ii. 1013 | 
Preſentation of Miniſters, i. 3 8 
——— of a Donatar to a Superi- 
or 5 Lands forfaulted, iv. 
4 , 
Preſcription, ii. 1 11 Definition 
thereof, iii. 7 2 the ſeveral 
Times appointed by Law, ib. 
3 4 &c, of Thirlage, 41. 9 27 
| Res mere facultatis non praſcri- 
'  buntar, 1b. | 
. juris & de jure, iii. 3 
$6.29. 4 9:7 , 
Preſumprion againſt Tutors & 
Curators, 1. 7 10 
in other Caſes, ii. 2 7 iii. 3 
' 35 A preſumptive Title in 
a Poſſeſſion decennial and tri- 
. ennial, iii. 7 17, and in 
" Acquiſition of ſuperadded 
* Rights, 111.8 444 
revention's jus, i. 2 4 
evento ter mino 4 Summons, iv. 
ae 1 
Price of Tithes, ii. to It © 
Prince of Scotland, i. 388 
P rincipality, ib. | 
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Principal and Cautioner, Ul, 
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Principal Sum and Annualrent 
1.8 10--13 * 
Principal Meſſuage pertains to 
the eldeſt Siſter, iii. 8 23 
_ tempore potior jure, ii. 7 5 ĩii 
ec. Pp „ 
Private Knowledge ſupplies not 
Intimation, iii. 6 ' 
Privative Juriſdiction, i. 2 7, 
Privilege of Minors. fee Minor, 
— of the Members of theCol, 
lege of Juſtice, i/ 2 12 | 
= f a poſthume Child, iii, 
29 . | 
Privileged Actions, iv. x 26 
— - Debts, iii. 9 21 
——— Writs, iii. 2 5 111.9 2 
Privy Council, i. 3 6 
— Councellours, zb. 
Probation by Writ, iii. 2 1 iy. 
2 2 by Oath, ib. $ 3' by Wirt- 
neſſes, commonly called pros 
batzo prout de jure, & 8 joint 
Probation allowed to both 
Parties in valuing Tithes, ii 
10 13, ſee Witneſſes. 
Proclamation of the Acts c 
Parliaments of Saotland, i. 3 
of Marriage, or Banns, 
1. 6 6 9 of Brieves of Mor- 
tanceſtry, iii. 8 30 


Procuratory of Reſignation, 


. 7 14 'vp 
Prodere Teftimonium, iv. 2 8 
Prodigals, i. 7 15 16 
Profits violent and ordinary, 

ii, 6 11 
Promiſes ſimple, iii. 2 3 Con- 

ditional, iv. 28 | 
Property or Dominium, how ac- 
quired, ii. 13 6 Cc. an- 

nexed, and not Property c 

the Crown, 11. 10 20 iii. 7 15 
Prorogated Juriſdiction, i. 2 7 
Proving the Tenor, an Action, 

IV, I' 14 
Proviſio hominis tollit prov i ſionen 
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Pro-Tutors, i. 7.19, ä 
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__ Kirks, i. 3 6 
Pap 


ication of Letters of In- 


erdiction, i. 7 16 

Publick and baſe Infefrments, 

ſee Infeftments. * 
Pupillarity, i. 6 3 f, 7 1 
an Irri- 
tancy incurr'd, ob non ſolu- 

tum canon'm, ii. 3 14. 
— the pactum legis com miſſo- 
ria in pignoribus, ii. 8 13 
—— Vitious Intromiſſion 


renting Proceſs, iii. 9 23 


Q. 


17 Deile, j i. 79 12 
ii. 12 4 
Quilification of Judges, 1. 2 8 
3 
— of Circumſtances in Acti- 
ons of Reduction e capite 
vis aut metus, & ex __ Frau- 
dic, iv. 1 6 : a 8 
Qualities intrinfick and ex- 
trinſick of an Oath, iv. 2 
6 7 


Quarter Seal ii. 5 42 1 
Quoram of the Lords of el 
ſion, i. 3 8 | 
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ary, i. 39 
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Recalling 2 rebus in- 
tegris, 111. 


Real and Perſonal. See Rights, 
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Recognition, ii. 5 5 
Reconvaleſeence of a fick Diſ- 
poner, iii. 8 41 [ | 
Rector Eeele ſia. See Parſin; 
C W * I, 


Reddendo of a Charter, 5 50 
Redeemable Rights, ii- 8 a 
my emption and Order rhere- 
ot, u. 8 327 
Reduction, — Groundsthere- 
of, i. 6 14 i. 1. 9 rm, 


of Regilia, ii. & 1 
Goods confirmꝰd before in- Regalities, i. 11 


Lords there his; 7 54 

Regiam Meajeftarem, a Book of 
Law, i. 19 

Regiſtration of Seaſins, ii. 3 16 

of Reverſions, and — 
thereto, ii. 8 6 | 

— ot Inhibitions, ii. 11 >” 
Regiſtred Bonds. See Decreets, 
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tring a Vaſſal, ii. 3 21 22 
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ners, iii. 3 27 
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Executor, iii. 9 25 - 
among Tutors, i. 7 19 
Relocation taeit, ii. 6 7 
— of Tithes ſo. interrupt 
by Inhibition, ii. 10 19 
Remiſſions, iv. 4 25 
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ſummar, 1, 6 11 ii. 2 6 
' Remoying 
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Removing Tutors, is 7 oo Reverſions,ii. 8 3 iv. 52 22 
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eue "jib, 5 19 part, and in the Boſom of 
Renouncing Wadſets, ii. "ih the Wadſet, ib. Of Eiks to 
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paſſed from, ii. 10 ( oaluntary, ib. See Renun- 
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Clauſe, —fſimulate and true, it. 5 38 
Reſtitution of Minors leſed, ii. 7 11 

1. 7 9 12 — interveenin ert 
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NOTES is added 


To the End of F 2. Tit. + Book I. In the Caſe af 
Red- hand Murder. It is by 4c | 
Juſtice-Court ordained, © That in all Capital Crimes, 
&© wherein Inferjor Criminal Courts were hitherto li- 
« -mited, to try and execute within Three Suns; this 
« Time ſhall be reſtricted only to the Trial and Sen- 
$* tence, but not to the Time of Execution, ' which is 
(by that AR) leſt to the Diſcretion of the Judge, not 
$c exceeding nine Days 45 


after Sentence. 
To the End of 5 9. Tit. 5. 
Note belongetnu. 


By Ad 23. Parl. July 1690. Concerning Patronages. It is 
declared, © That Patrons have Right to employ the vacanę 
te Stipends on piqus Uſes, within the reſpective Pariſhes, 
* except where the Patron is Popiſh ; in which Caſes, 
« he is to employ the ſame on pious Uſes, by the Ad- 


Book I. This following 


t vice and Appointment of the Presbytery. And, in 


« Caſe the Patron ſhall fail in thus applying, That he 
„ ſhall loſe his Right of Adminiſtration of the vagant 
“ Stipend, for that and the next Vacancy ; and the ſame. 
* ſhall be diſpoſed on by the Presbytery, to the Uleg 
« foreſaid, excepting the vacant Stipendg within the 
« Bounds of the Synod of Argyll, (which by the 4# 24th 
6c N e are to be applied for Training up of Youth 
* at Schools and Colleges, c. See that 4#.) 


* By the ſaid A4 23. There's a new Right of the ring 


{c of the Pariſh * to Patrons, which is menti Ns 
in the Note ſubjqin d to g 11. Tit, 10, Book I 


4. Parl. 1695, anent the 
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Miſtakes. in the Printing Corrected. 


| bm the Line 3. of Note on 8 3. Tir. 6. Book i. read R. 2. e. 
Robert Steven's Theſaurus Lingue Latine. _ | 
In I. 13. of Note on 5 7. of the ſame Title . and in the 
unaccountable Management, &c, : | | 
Inf. 19. of the ſame Note for Portions. 7. Proviſions. | 

In the laſt. of the Note on $ 10. of the fame Title, after 
Uſe, put a Comma. 1 

In Pag. 108. l. 4. for expired. v. expede. f 17 

In J. 2. of the Note on $ 39. T. 3. B. ii. of his Donatars to 
Pay, r. or his Donatars are obliged to pay, Ge. ö 
. — - Note on 8 42. Iaſt J. p. 111. 7. Hope's Minor Practicks, 

it. 8. | 

In the penult and in the laſt Line of the 11. § T. 6. B. ii. 7, 
thus, ſe Lib. ii. T. 5. 5 14. and Mack*nzie's Obſervations on 
the Act cited at the End. 

The Printer has omitted a Line in the End of the Note 
which is an Amendment of $ 2. T. 7. B. ii. which muſt be 
ſupply'd thus, but when ever he receives him, there's a Years 
Rent due, Cc. as in the 5 f 
In I. 6. of the Note on 8 13. FT. 7. B. ii. p. 127. the Citation 
out of my Lord $tai/'s Inſtitutions, is taken out of the firſt 
Edition, which in the 2d is thus, L. 11. T. 3. 5 28. 
the Citation out of theſe ſame Inſtitut. at the end of p. 129. in 
the new Edition is in Lib. ii. T. 11. 84. oo 
In l. 2. of Note on $ 13. T. 8. B. 1i. p. 136. for reſactus r 
retractus. 5 | 5 © 
In the End of 8 5. T. 12. B. ii. the Words, but if, have 
been tranſpoſed by the Printer. wherefore the two laſt Lines of 
that S are to be read thus. but if the Superior pleaſes, he may 
retain the Land to himfelf, vc. 

The Note (e) at the Foot of p. 163 has been tranſpoſed, 
and ſhould be put under the S 11 T. 12. B. ii. 
The Note (a) in p. 174. ſhould be put under HS 14. of the 
foreſaid Title. 

In the Note on$ 22. T. 12. B. ii. p. 179 J. 3. for Creditors 
of the Land Supplicants, 1. Creditors of | Cleland Suppli- 

In J. 21. of the Note under & 20. T. 7. B. iii. for to have the 
Effect Interruption, . the Effect of Interruption. 

The Citation out of my Lord Stai/*s Inftitutions mentioned 
in the Note under$ 1. T. 9. B. iii. being blank, is to be 
fill'd up thus, Lib. iii. T. 4. 5 34. 35. 

The Note (b) under 8 12. T. 4. B. iv. is wrong marked, as if 
it belong'd to the Matter in the End, whereas it pertains to 
wirat is ſet down in the Beginning of that 5. 
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